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Unique Academy For Commerce has been the pioneer of quality education
propagating zero boundaries when it comes to hard work, and a result-
oriented classroom approach. This institution has guided thousands of
students over the years in their professional journeys. Unique Academy For
Commerce is an institute for all CA, CMA, CS & International Courses aspirants.
Over the years, the Academy has been successful in producing All India Rank
holders at all the levels and tremendous results overall.

Unique Academy For Commerce is a place for grooming young talents.

The Academy provides face to face and virtual classes for 11th & 12th
Commerce, All levels of CA CMA, CS & International Courses. The faculty
emphasizes on keeping the classes exam focused and does not compromise
on the quality and conceptual clarity of the topics covered. The sole aim of the
Academy and the teachers is to provide a versatile platform for the students
to learn, get their queries resolved, take test series, participate in discussions
and ultimately, be able to score the best in their exams. The team at Unique
Academy For Commerce is working every minute to put out the best content
for the students, and help them in cracking the exams. The classes and study
material at the Unique Academy For Commerce are designed in such a
manner that it ensures the students only get the relevant information and
knowledge that they need to pass the exams.

At Unique Academy For Commerce it is not just about teaching a subject,
solving questions, finding solutions, passing the exams. The goal is much
bigger because the teachers keep in mind the bigger picture with each and
every class. At Unique Academy For Commerce, the common aim of all is
delivering the right kind of education that today’s generation needs to get
ahead in life. It is made sure that no stone is left unturned when it comes to
preparation for the exams.



Recently, Unique Academy For Commerce was able to create history with over
750+ students clearing the CS Executive level examinations. Out of these
achievers, 250 students were able to get an exemption in Module-1, while over
150 students scored an exemption in Module-2.

To put a cherry on the top, the Academy produced more than 200 All India Rank
holders in the CS Executive examinations, including AIR — 1, 2 and 3. These rank
holders are a true inspiration for the hardworking mentors at Unique Academy
For Commerce and for all the potential trend setters.

X And most recently, Unique Academy has produced 18 All India Rankers from
CS Executive and CS Professional in a single attempt — the highest in India!
This milestone once again cements the Academy’s position as the most
result-oriented coaching institute for commerce students in the country.

The team at Unique Academy For Commerce wishes each and every student
all the very best in their learning journeys and continuous guidance at every
level of their examinations.

Happy Learning!

Unique Academy For Commerce
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Is Outsourcing

Increase in Package = Dual certification can Dual certification opens doors
by 30-40% directly get you into to over 1.5 million skilled job
Big4 and MNCs opportunities annually.

Over 1,500 foreigh companies India's $100B outsourcing industry,

setting up in India for finance, growing at 9% annually, needs dual-
banking, insurance, and more. certified professionals.
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CMA Us fits right with CS Preparation: No extra efforts required
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{Under the jurisdataon of Ministry of Corporate AMarn)

PRESS RELEASE
Chief of Bureau 14 December 2023

ICSI signs MoU with IMA® to enhance professional skills and competencies of its members

The ICS signed a Memorandum of Understanding (MoU) with IMA® (Institute of Management Accountants) at the
2*¢ Regional Conference of Corporate CS of ICSESIRC, hosted by Bengaluru Chapter in Bengaluru, to foster
colla borative alliances for the benefit of the members of both organizations.

Aimed at advancing the highest standards of ethics and professional conduct in members of both organizations, the
MoU will promote excellence in financial management, corporate reporting, and governance.

Sharing his views, CS Manish Gupta, President The ICSI, emphatically stated that “Understanding the rising needs
and expectations of the stakeholders, it is utmost important to raise the bar and continuously upgrade the
professional knowledge & skills. The association with IMA will provide a collaborative platform for sharing best
practices, enhancing knowledge & skills, and will open the doors to addressing various challenges faced by
professionals working in the area of finance, governance and strategy™.
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CHAPTER : 1 T AW REILATING FOREIGN
EXCHANGE MANAGEMENT

INTRODUCTION & REGULATORY FRAMEWORK

Question : 1 (Dec 2024.,01d Syllabus)

Why was Foreign Exchange Management Act, 1999 enacted? What are the key aspectsidealt under
the Foreign Exchange Management Act?

(4 marks)
Answer :

The Foreign Exchange Management Act, 1999 (FEMA) was'enactéd to consolidate and amend the
law relating to foreign exchange with the objectiveof facilitating external trade and payments and
for promoting the orderly development and maintenance of foreign exchange market in India.

In fact, it is the central legislation that deals with inkound investments into India and outbound
investments from India and trade andfbusiness between India and the other countries.

FEMA Provides -

* Provides Free Current Account,Transactions subject to reasonable restrictions.

* Provides for Classes ofiCapital Account Transactions, Realization of Export Proceed:s.

* Deals in Foreign Exchiange,through Authorized Person (e.g. Authorized Dealer/Money
Changer/Off-shore Bapking Unit).

*  Provides forAdjudication of Offences, Appeal Provisions including Special Director (Appeals) and
AppellateTribunah& High Court.

Question 32 (Déc 2021)

Whatfis the object and scope of Foreign Exchange Management Act, 1999?

(4 marks)

Answer :




* The Foreign Exchange Management Act, 1999 was enacted to consolidate and amend the law
relating to foreign exchange with the objective of facilitating external trade and payments and
for promoting the orderly development and maintenance of foreign exchange market in India. In
fact it is the central legislation that deals with inbound investments into India and outbound
investments from India and trade and business between India and the other countries.

*  Foreign Exchange Management Act, 1999 extends to the whole of India. It shall also apply to all
branches, offices and agencies outside India owned or controlled by a person resident in India
and also to any contravention thereunder committed outside India by any person to whom this
Act applies.

Question : 3 (Dec 2022)

Discuss Overall Scheme of Foreign Exchange Management Act, 1999.

(4 marks)
Answer :

*  Foreign Exchange Management Act, 1999 (FEMA) makes/provisions for dealings in foreign
exchange.

* Broadly, all Current Account Transactions,are'free. However, Central Government can impose
reasonable restrictions by issuing rules (Section 8 FEMA). Capital Account Transactions are
permitted to the extent specified:by RBI by'issuing Regulations.

* (Section 6 of FEMA) FEMA envisagesithat RBI shall have a controlling role in management of
foreign exchange.

* Since RBI cannot directly handleforeign exchange transactions, it authorizes “Authorised
Persons” to deal iniforeign exchange. RBI has been empowered to issue directions to such
“Authorised Persons! tmdérSection 11.

* FEMA also makes provisions for enforcement, penalties, adjudication and appeal. The FEMA
contains.only\asic legal framework. The practical aspects are covered in Rules made by Central
Government and Regulations made by RBI.

*  FDWPolicy annotunced by Department for Promotion of Industry & Internal Trade, Ministry of
Commereesand’Iindustry is directly relevant to understanding the provisions of FEMA.
Instructions/Guidelines etc. of Ministry of Finance and Securities and Exchange Board of India
(SEBI) become relevant when (ECB) /ADR/GDR and capital market is involved.

Question : 4 (June 2019)

Discuss the objectives of enacting the Foreign Exchange Management Act, 1999. Explain in brief the
scheme of Foreign Exchange Management Act, 1999.

(4 marks)




Answer :

*  Foreign Exchange Management Act, 1999 enacted to consolidate and amend the law relating to
foreign exchange with the objective of facilitating external trade and payments and for
promoting the orderly development and maintenance of foreign exchange market in India. In
fact it is the central legislation that deals with inbound investments into India and outbound
investments from India and deal with trade and business between India and the other countries.

*  Foreign Exchange Management Act, 1999 makes provisions for dealings in foreign exchange.
Broadly, all Current Account Transactions are free.

* However, Central Government can impose reasonable restrictions by issuing Rules: Capital
Account Transactions are permitted to the extent specified by Reserve Bank offindia (RBl)sby
issuing Regulations.

*  Foreign Exchange Management Act, 1999 envisages that RBI shall have a,controllingfole in
management of foreign exchange. Since RBI cannot directly handle forgign,exchange
transactions, it authorizes “Authorised Persons” to deal in foreign‘exchange.

* Foreign Exchange Management Act, 1999 also makes provisions fomenforcement, penalties,
adjudication and appeal also contains only basic legal framéwork. The practical aspects are
covered in Rules made by Central Government and Regulations made by RBI.

IMPORTANT DEFINITIONS

Question : 5 (June 2024, Old Syllabus)

Define the terms ‘Foreign Exchange’ and ‘Roreign Security’ under Foreign Exchange Management
Act, 1999.

(5 marks)

Answer :

Foreign\Exehange [Section 2(n)]

The term ‘foreign exchange’ has been defined under Section2(n)of Foreign Exchange Management
Act, 1999 to mean foreign currency and includes deposits, credits, balance payable in foreign
currency, drafts, travelers cheques, letters of credit, bills of exchange expressed or drawn in Indian
currency but payable in any foreign currency. Any draft, travelers cheque, letters of credit or bills of
exchange drawn by banks, institutions or persons outside India but payable in Indian currency has
also been included in the definition of foreign exchange.




Foreign Security [Section 2(o)]

The term ‘foreign security’ has been defined under Section2(o)of Foreign Exchange Management
Act, 1999 to mean any security, in the form of shares, stocks, bonds, debentures or any other
instrument denominated or expressed in foreign currency and includes securities expressed in
foreign currency but where redemption or any form of return such as interest or dividend is payable
in Indian currency.

Transfer or issue of a foreign security is a capital account transaction within the meaning of Section
6(3)(a) of the Act. The Reserve Bank of India has made Foreign Exchange Management (Tsansfers or
Issue of Any Foreign Security) Regulations, 2000 for regulation, acquisition and transfer of a foreign
security by a person resident in India i.e. investment by Indian entities in overseas joint ventures and
wholly owned subsidiaries as also investment by a person resident in India in shares andisecurities
issued outside India.

CURRENT ACCOUNT TRANSACTIONS

Question : 6 (June 2021) & (Dec 2019)

Enumerate the situations in which the drawal ofiforeign exchange is prohibited under the Foreign
Exchange Management (Current Account Tfansactions) Rules, 2000.

(4 marks)
Answer :

Prohibition on drdwal of féreign exchange for certain transactions

* Rule 3 prehibits the drawal of foreign exchange for the purposes of transactions specified in the
Schedulen, o a travel to Nepal and/or Bhutan or a transaction with a person resident in Nepal or
Bhutan.

* However,ifrthe case of transaction with a person resident in Nepal and Bhutan, the prohibition
may beiexempted by RBI subject to such terms and conditions as it may consider necessary.
Schedule | to the Rules enumerate the situations in which the drawal of foreign exchange is
prohibited.

These are as follows:
1. Remittance out of lottery winnings.
2. Remittance of income from racing/riding etc. or any other hobby.

3. Remittance for purchase of lottery tickets, banned /proscribed magazines, football pools,
sweepstakes, etc.




4. Payment of commission on exports made towards equity investment in Joint Ventures / Wholly
Owned Subsidiaries abroad of Indian companies.

5. Payment of commission on exports under Rupee State Credit Route, except commission up to 10%
of invoice value of exports of tea and tobacco.

6. Payment related to "Call Back Services" of telephones.

7. Remittance of interest income on funds held in Non-Resident Special Rupee (Account) Scheme.

Question : 7 (June 2024, Old Syllabus)

Which remittances by persons other than individuals require prior approval of the Reserve Bank of
India under the Foreign Exchange Management Act, 1999?

(4 marks)

Answer :

The following remittances by persons other than individuals tequire prior approval of the Reserve
Bank of India.

(i) Donations exceeding one per cent. of theirforeign exchange earnings during the previous three
financial years or USD 5,000,000, whichever is\less, for

(a) creation of Chairs in reputed edueational institutes;
(b) contribution to funds (not being‘an investment fund) promoted by educational institutes; and

(c) contribution to a technieal institution or body or association in the field of activity of the donor
Company.

(i) Commission, per transaction, to agents abroad for sale of residential flats or commercial plots in
India exceeding USD 25,000 or five percent of the inward remittance whichever is more.

(i) Remittances exceeding USD 10,000,000 per project for any consultancy services in respect of
infrastructure projects and USD 1,000,000 per project, for other consultancy services
procured from outside India.

(ir) Remittances exceeding five per cent of investment brought into India or USD 100,000
whichever is higher, by an entity in India by way of reimbursement of pre-incorporation
expenses.

Question : 8 (June 2021)




Describe the remittances by persons other than the individuals which require prior approval of the
Reserve Bank of India.

(4 marks)

Answer :

The following remittances by persons other than individuals require prior approval of the R%
th

Bank of India.
(i) Donations exceeding one per cent. of their foreign exchange earnings during the g Q
financial years or USD 5,000,000, whichever is less, for

(a) creation of Chairs in reputed educational institutes;

(b) contribution to funds (not being an investment fund) promoted by | institutes; and

dvof activity of the donor

(c) contribution to a technical institution or body or association in
Company.

(ii) Commission, per transaction, to agents abroad for sa esi | flats or commercial plots in
India exceeding USD 25,000 or five percent of the in ce whichever is more.
(iii) Remittances exceeding USD 10,000,000 per, pr r any consultancy services in respect of

infrastructure projects and USD 1,000,000 penrproject, for other consultancy services
procured from outside India.

of‘investment brought into India or USD 100,000
ia by way of reimbursement of pre-incorporation

(iv) Remittances exceeding five
whichever is higher, by af

expenses.
\\( IE

LIBERALISED REMITTANCE SCHEME (LRS

uestio 2020

ive permissible current account transactions made by an individual under Liberalized

mi e Scheme (LRS).

(5 marks)

Answer :




Individuals can avail of foreign exchange facility for the following purposes within the limit of USD
2,50,000 only. Any additional remittance in excess thereof requires prior approval of the Reserve
Bank of India.

(i) Private visits to any country (except Nepal and Bhutan).
(i) Gift or donation.

(iii) Going abroad for employment.

(iv) Emigration.

(v) Maintenance of close relatives abroad.

(vi) Travel for business, or attending a conference or specialised training or for meeting‘expenses for
meeting medical expenses, or check-up abroad, or for accompanying as attendant to a‘patient going
abroad for medical treatment/ check-up.

(vii) Expenses in connection with medical treatment abroad.
(viii) Studies abroad.

(ix) Any other current account transaction.

Question : 10 (June 2023)

What do you mean by Liberalised Remittance\Schieme?

(4 marks)
Answer :

* The Reserve Bank of India as part of its liberalization measure to facilitate resident individuals to
remit funds abread for permitted current or capital account transactions or combination of both
issuesgtiberalised Remittance Scheme.

* Liberalised Remittance Scheme permits the Authorised Dealers to freely allow remittances by
residentiindividuals up to USD 2,50,000 per Financial Year (April-March) for any permitted
current or capital account transaction or a combination of both.

e Remittances under the Liberalised Remittance Scheme can be consolidated in respect of family
members subject to individual family members complying with its terms and conditions.

*  However, clubbing is not permitted by other family members for capital account transactions
such as opening a bank account/investment/purchase of property, if they are not the co-
owners/co-partners of the overseas bank account/ investment/property. Further, a resident
cannot gift to another resident, in foreign currency, for the credit of the latter’s foreign currency
account held abroad under LRS.

Question : 11 (Dec 2021)




What is Liberalised Remittance Scheme? What are the facilities available to students for pursuing
their studies abroad under this scheme? Explain.

(4 marks)
Answer :

a) The Reserve Bank of India as part of its liberalization measure to facilitate resident individuals to
remit funds abroad for permitted current or capital account transactions or combination ofiboth
issues Liberalised Remittance Scheme.

b) Under the Liberalised Remittance Scheme, Authorised Dealers may freely allow remittances by
resident individuals up to USD 2,50,000 per Financial Year (April-March) forany permitted
current or capital account transaction or a combination of both.

c) Authorised Dealer Category | banks and Authorised Dealer Categorysll, may release foreign
exchange up to USD 2,50,000 or its equivalent to residentjindividuals for studies abroad without
insisting on any estimate from the foreign University:

d) However, AD Category | bank and AD Category lignay“allow remittances (without seeking prior
approval of the Reserve Bank of India) exceeding USD 2,50,000 based on the estimate received
from the institution abroad.

e) It may be noted that remittanees tnder the Liberalised Remittance Scheme can be consolidated
in respect of family members‘subject tefindividual family members complying with its terms and
conditions. However, clubbing,is'not permitted by other family members for capital account
transactions such as opening@ bank account/ investment, if they are not the co-owners/co-
partners of the overseas'bank account/ investment.

f) Remittancesforgpurchase of property shall be in accordance with the provisions contained in
Foreign Exchange ' Management (Overseas Investment) Rules, 2022, Foreign Exchange
Managementy{Qverseas Investment) Regulations, 2022 and Foreign Exchange Management
(@Gverseas Investment) Directions, 2022. Further, a resident cannot gift to another resident, in
foreign'currency, for the credit of the latter’s foreign currency account held abroad under LRS.

Question : 12 (June 2022)

What are limits of Current Account Transactions by an Individual under liberalized remittance
scheme?

(5 marks)




Answer :

The limit of Current Account Transaction under the liberalized remittances scheme is USD 2,50,0000
per Financial Year (FY).

It may be noted that one release of foreign exchange in excess of USD 2, 50,000 requires prior
permission from the Reserve Bank of India.

The permitted areas are;
(a) Private Visits

For private visits abroad, other than visit to Nepal and Bhutan, resident & individyal can/oebtain
foreign exchange up to an aggregate amount of USD 2, 50,000 from an authorized dealer in any one
financial year, irrespective of number of visits undertaken during the year.

(b) Gift/Donation

Any individual may remit up-to USD 2, 50,000 in one Financial Yearas gift te.a person residing
outside India or as donation to an organization outside India.

(c) Going Abroad on Employment

A person going abroad for employment can draw foreign ex¢hange up to USD 2,50,000 in one
Financial Year from an authorized dealer in India.

(d) Emigration

A person wanting to emigrate can draw foreigh exchange from AD Category | bank AD category Il up
to the amount prescribed by the countryofemigration or USD 2,50,000.

(e) Maintenance of Close Relatives\Abraad

A resident individual can remit upfto ¥SD 2, 50,000 in one Financial Year towards maintenance of
close relatives.

(g) Business Trip

Visits by individualssintednnection with attending of an international conference, seminar,
specialized apprentice training, etc., are treated as business visits. For business trips to foreign
Countries individuals can avail of foreign exchange up to USD 2,50,000 in one Financial Year
itréspectiverof the visits undertaken during the year.

th) Medical Treatment Abroad

Authorised Dealers may release foreign exchange up to an amount of USD 2,50,000 in one Financial
Year or its equivalent per financial year without insisting on any estimate from a hospital/doctor.

(i) Foreign Studies

AD Category | banks and AD Category Il, may release foreign exchange up to USD 2, 50,000 or its
equivalent to resident individuals for studies abroad without insisting on any estimate from the
foreign University.




Question : 13 (Dec 2019)

Dr. Gupta, an Indian national, residing in Thailand and wanted to avail foreign exchange facility upto
USD 2,00,000 only. Whether he can do so ? Explain the relevant provisions of the Foreign Exchange
Management Act, 1999 in this respect.

(5 marks)

Answer : <

e Liberalised Remittance Scheme (LRS) of USD 2, 50,000 for resident individua the
Liberalised Remittance Scheme, Authorised Dealers may freely allow y resident
individuals up to USD 2, 50,000 per Financial Year (April-March) f itted current or
capital account transaction or a combination of both. The Sch i ailable to corporates,

partnership firms, HUF, Trusts, etc.
*  The limit of USD 2,50,000 per Financial Year (FY) under the
remittances for current account transactions (viz. priva
employment; emigration; maintenance of relatives a
abroad; studies abroad) available to resident j der Para 1 of Schedule Il to Foreign
Exchange Management (Current Account Tkans Amendment Rules, 2015 dated May 26,

2015. Release of foreign exchange exceeding\USD 2,50,000, requires prior permission from the
Reserve Bank of India.
* Inview of the above, Dr. Gupta % vail foreign exchange facilities upto USD 2,00,000.
uestion : 14 (June 2021 Q\%

Upto what limit aut&fhealer may release foreign exchange for business trip and medical
treatment abro der Liberalised Remittance Scheme.

(5 marks)Q~

An :

ift/donation; going abroad on
pusiness trip; medical treatment

Followings are the limits up to which the authorised dealer may release foreign exchange for
business trip and medical treatment under Liberalised Remittance Scheme (LRS):

Business trip




*  Visits by individuals in connection with attending of an international conference, seminar,
specialised training, apprentice training, etc., are treated as business visits. For business trips to
foreign countries, resident individuals can avail of foreign exchange up to USD 2,50,000 in a FY
irrespective of the number of visits undertaken during the year.

* However, if an employee is being deputed by an entity for any of the above and the expenses
are borne by the latter, such expenses shall be treated as residual current account transactions
outside LRS and may be permitted by the AD without any limit, subject to verifying the bonafides
of the transaction.

Medical treatment abroad

* Authorised Dealers may release foreign exchange up to an amount of USD 2,50,000 onrits
equivalent per FY without insisting on any estimate from a hospital/docto.

*  For amount exceeding the above limit, Authorised Dealers may release fereign exchange under
general permission based on the estimate from the doctor in India‘@rhospital/ doctor abroad.

* Aperson who has fallen sick after proceeding abroad may also'be released foreign exchange by
an Authorised Dealer (without seeking prior approval of the Reserve Bank of India) for medical
treatment outside India.

* In addition to the above, an amount up to USD 250,000\per financial year is allowed to a person
for accompanying as attendant to a patient going'abroad for medical treatment/check-up.

Question : 15 (June 2025)

Whether following remittances hy?persans other than individuals require prior approval of the
Reserve Bank of India under Liberalized\Rémittance Scheme :

(i) Vikram Associates, a pattnershig firm in India wants to remit USD 2,000,000 for consultancy
services procured fromeutside India for a project other than infrastructure Project.

(i) Lakshay & Co4fa partnership firm wants to remit USD 9,000,000 for consultancy services
procured from outside India for an infrastructure project.

(iii) Mayank Pvt.wtd., a Real Estate Company in India want to remit commission of USD 25,000 to an
agentouitside India for selling a residential flat in India for which he has remitted USD 400,000 in
India

(iv) PQRWPvt. Ltd., a Real Estate Company in India want to remit commission of USD 25,000 to an
agent/outside India for selling a Commercial plot in India for which he has remitted USD 2,000,000 in
India

(v) Navya Ltd., an Indian company wants to remit USD 100,000 to a company outside India towards
reimbursement of pre-incorporation expenses for investment of USD 2,000,000 in its company
which is fully brought into India.

(5 marks)




Answer :

(i) Remittances exceeding USD 1,000,000 per project for any consultancy services in
respect of a project other than infrastructure project require prior approval of RBI.

» In this case, prior approval of Reserve Bank of India is required as remittance is USD 2,000,000
which exceeds the prescribed limit.

(ii) Remittances exceeding USD 10,000,000 per project for any consultancy services'in
respect of an infrastructure project require Prior approval of Reserve Bank o<nd|

» So, in this case no prior approval of Reserve Bank of India is required as it is'wit it.

ial ommercial
tance whichever
s&,,5% of inward

(iii) Commission, per transaction, to agents abroad for sale of resi
plots in India exceeding USD 25,000 or five percent of the inw
is more require prior approval of Reserve Bank of India. In‘thi
remittance is USD 20000 which is within the limit.

(iv) Commission, per transaction, to agents
plots in India exceeding USD 25,000 o

is more require prior approval of In
100000 which exceeds the prescri imit.
> So, prior approval of Reserve ko a is required.

(v) Remittances exce
whichever is er
expenses reguikes pr.
investment to India is USD 100,000 which is within the limit.

> So, no prio oval of Reserve Bank of India is required.

W er following remittances by Resident Individuals need prior approval of Reserve Bank of India:
(i) Geeta gifts to her sister in New York USD 2,45,000.

(ii) Manav spends USD 3,50,000 as fees for an Academic Course in New Zealand.

(i) Ishan spends USD 1,75,000 on European Tour.

(iv) Ashima is going to Australia for Emigration and she wants to draw USD 2,75,000.

(4 marks)




Answer :

(i) Within the limits of Liberalised Remittance Scheme (LRS) of USD 2,50,000 USD, any resident
individual may remit up-to USD 2,50,000 in one Financial Year as gift to a person residing outside
India.

» Hence, the RBI approval is not needed by Geeta.

(i) AD Category | banks and AD Category Il, may release foreign exchange up to USD 2,50,000 or its
equivalent to resident individuals for studies abroad without insisting on any estimate frém thé
foreign University.

However, AD Category | bank and AD Category Il may allow remittances (without'seeking prier
approval of the Reserve Bank of India) exceeding USD 2,50,000 based on the estimate,reeceived from
the institution abroad.

» Hence RBI approval is not needed by Manav.

(i) For private visits abroad, other than visit to Nepal and Bhutan, resident individual can obtain
foreign exchange up to an aggregate amount of USD 2,50,000, from an*Althorised Dealer, in any one
financial year, irrespective of the number of visits undertaken duringsthe year.

Further, all tour related expenses including cost of rail/road/water transportation; cost of Euro Rail;
passes/ tickets, etc. outside India; and overseas hotel/lodging expenses are to be subsumed under
the Liberalised Remittance Scheme (LRS) limit. The tour operator can collect this amount either in
Indian rupees or in foreign currency from theyesident traveler.

» Hence, RBI approval is not needed by Ishan.

(iv) A person wanting to emigrate'can draw foreign exchange from AD Category | bank and
AD Category llup te the amount prescribed by the country of emigration or USD
250,000.

Remittance of anyfamount of foreign exchange outside India in excess of this limit may be
allowedenly'towards meeting incidental expenses in the country of immigration and not for
earning poihtsior credits to become eligible for immigration by way of overseas investments
in.government bonds; land; commercial enterprise; etc.

Hence, thexRBIFapproval is needed by Ashima as the amount exceeds USD 2,50,000.

Question : 17 (Dec 2024)

Explain and justify the following cases of ‘Resident Individuals’ under Foreign Exchange and
Management Act, 1999:

(i) Tushar Mehta wishes to remit a sum of USD 50,000 as gift to his daughter in France. Whether he
can do so?




(i) Deepa, a young girl aged 22 years, wishes to go to Poland for a private visit and she wishes to
obtain USD 2,75,000/- for her private visit. Can she obtain?

(iii) Akanksha, a software engineer is going for an employment in Budapest, requires a sum of USD
99,000 for her settlement abroad. Does she require prior approval of Reserve Bank of India?

(iv) Sandeep Sharma VP in a Domestic Indian company is going to visit the company plant location in
New York for 30 days. He estimated a sum of USD 3,00,000 as expenditure. This is his first visit
during the FY 2024-2025. Can he do so?

(v) Parents of General Manager Sushant Agarwal from Delhi, is residing in Germany. He seekswour
consultancy in sending a sum of USD 2,02,500 to his parents for their maintenance?

(5 marks)
Answer :

(i) Under Liberalised Remittance Scheme, any resident,individual may remit up-to USD 2,
50,000 in one financial year as gift to a person residing outside India or as donation to an
organization outside India.

» Inlight of the above, Tushar Mehta can remitfa sum of{USD 50,000 as gift to his daughter in
France.

(ii) Under Liberalised Remittance Schemepfor private visits abroad, other than to Nepal and
Bhutan, any resident Individuakean obtain foreign exchange up to aggregate amount of
USD 2, 50,000 from an Autherized Dealer (AD) or FFMC, in any one financial year,
irrespective of the numbenofivisits undertaken during the year.

Further, all tour related eéxpenses including cost of rail/ road/ water transportation: cost
of Euro railiypasses / tickets, etc. outside India and overseas hotel/ lodging expenses
shall be subsumed, under the LRS limit. The tour operator can collect this amount either
in IndianRupees or in Foreign Currency for the resident traveller.

» Henlce, Beepa cannot obtain a sum of USD 275,000 from any Authorized Dealer (AD) or FFMC
intany,oneFY (April- March). She can obtain only a sum of USD 2,50,000.

(ifi) Under Liberalised Remittance Scheme, Person going abroad for employment can draw
foreign exchange up to USD 2, 50,000 per financial year from any Authorized Dealer in
India.

» Akanksha, who is a software Engineer, going for an employment in Budapest can acquire USD
99,000 from any authorized dealer in India without the prior approval of Reserve Bank of

India.

(iv) Under Liberalised Remittance Scheme, Visits by Individuals in connection with attending
of International Conference, seminar, specialized apprentice training etc. are treated as




business visits. For business trip to foreign countries, Individuals can avail of foreign
exchange up to USD 2,50,000 in one financial year irrespective of the visits undertaken
during the year.

» Inview of the above, Sandeep can acquire USD 250000 only.
(v) Under Liberalised Remittance Scheme, resident Individual can remit up-to USD 2, 50,000
per financial year towards maintenance of relatives. ‘Relative’ as defined U/s 2 (77) of
the Companies Act, 2013 abroad.

» Inview of the above, Sushant Agarwal can easily send a sum of USD 2,02,500 to his parents
for their maintenance in Germany in one FY (April-March).

Question : 18 (Dec 2023)

What facilities are available in case of private visits and for emigrationwndet thekiberalized
Remittance Scheme (LRS)?

(4 marks)
Answer :

Private visits:

*  For private visits abroad, other than visit to Nepal and Bhutan, resident individual can obtain
foreign exchange up to an aggregate.amount of USD 2,50,000, from an Authorised Dealer, in any
one financial year, irrespeetivetef the number of visits undertaken during the year.

*  Further, all tour related"expenses including cost of rail/road/water transportation; cost of Euro
Rail; passes/tickets, ete, outside India; and overseas hotel/lodging expenses are to be subsumed
under the Liberalised Remittance Scheme (USD 2,50,000 per Financial Year). The tour operator
can collect this amount either in Indian rupees or in foreign currency from the resident traveller.

Emigratioh:

Apérsomwanting to emigrate can draw foreign exchange from AD Category | bank and AD Category
Il up,tosthe amount prescribed by the country of emigration or USD 250,000. Remittance of any
amount of foreign exchange outside India in excess of this limit may be allowed only towards
meeting incidental expenses in the country of immigration and not for earning points or credits to
become eligible for immigration by way of overseas investments in government bonds; land;
commercial enterprise; etc.

Question : 19 (June 2024, Old Syllabus) & (June 2019)




State the permissible capital account transactions by an individual under Liberalized Remittance

Scheme (LRS).

(4 marks)

Answer :

The permissible capital account transactions by an individual under LRS are:

i. opening of foreign currency account abroad with a bank;

ii. acquisition of immovable property abroad, Overseas Direct Investment (ODI) and*Overseas
Portfolio Investment (OPI), in accordance with the provisions contained in Foreign‘Exéhahge
Management (Overseas Investment) Rules, 2022, Foreign Exchange Management (Overseas
Investment) Regulations, 2022 and Foreign Exchange Management (Overseas‘investment)

Directions, 2022;

iii. extending loans including loans in Indian Rupees to Non-resident Indians\{(NRIs) who are relatives

as defined in Companies Act, 2013.

DIFFERENCE BETWEEN CURRENT A/C & CAPITAL A/C TRANSACTIONS

Question : 20

Distinguish between Current Account Transactions and Capital Account Transactions under FEMA

with suitable examples.

(5 marks)

Answer :

Basis Current A/C Transactions Capital A/C Transactions
a transaction other than a any transaction which alters
capital account transaction the assets or liabilities
and includes payments due in | including contingent liabilities,
connection with foreign trade, | outside India of persons
other current business, resident in India or assets or
services and short term liabilities in India of person
banking and credit facilities in | resident outside India and
the ordinary course of includes the transactions

Definition business; payments due as specified in Sub-section (3) of
interest on loan and as net Section 6 of the Act.
income from investments;




remittances for living expenses
of parents, spouse and
children residing abroad and
expenses in connection with
foreign travel, education and
medical care of parents,
spouse and children.

Examples

payment towards private visits
to any country; Gift or
donation; Going abroad for
employment; Emigration;
Maintenance of close relatives
abroad; Travel for business, or
attending a conference or
specialised training or for
meeting expenses for meeting
medical expenses, or check-up
abroad, or for accompanying
as attendant to a patient going
abroad for medical treatment/
check-up; Expenses in
connection with medigal
treatment abroad;Studies
abroad; Any other'current
account transaction Which is
not covered underithe
definitionof eurrent account in
FEMA,1999.

transactions such as Indian
Party making investment in
equity shares/capital
contribution in a foreign
entity, or acquiring(an
immovable propérty‘outside
India and a transaction Which
alters the assets’or liabilities,
including contingentliabilities,
outside India‘of persons
resident'in lndia or assets or
liabilities in’'India of persons
resident outside India.

Regulatory Rule

Governed by Foreign Exchange
Management (Current Account
Transactions) Rules, 2000.

Governed by Foreign Exchange
Management (Permissible
Capital Account Transactions)
Regulations, 2000

Nature

Relates to revenue items i.e
recurring in nature.

Relates to capital items - i.e
affects assets or liabilities.

Restrictions

Generally free, but the Central
Government may impose
reasonable restrictions in
public interest (e.g.,
prohibition on foreign lottery,
banned magazines, etc.).

Permissible only as specifically
allowed under FEMA
regulations; otherwise
prohibited.

REALISATION, REPATRIATION AND SURRENDER OF FOREIGN CURRENCY




What is meant by “Realisation and Repatriation of Foreign Exchange”? Briefly explain the time limits
prescribed.

(5 marks)

Answer :

* Section 8 of the of Foreign Exchange Management Act, 1999 requires the person resident’in
India to make all reasonable efforts to realise and repatriate the foreign exchange dueot:
accrued as per the directions of the Reserve Bank.

* In exercise of the powers conferred by Section 8, Section 10(6), Section 47(2)(e) of the Foreign
Exchange Management Act, 1999, the Reserve Bank issued Foreign Exchange Management
(Realisation, Repatriation and Surrender of Foreign Exchange) Regulations; 2015 relating to the
manner of, and the period for, realisation of foreign exchange, repatriation of realised foreign
exchange to India and its surrender.

Period for surrender of realised foreign exchange

A person not being an individual resident in India shall'sell the realised foreign exchange to an
authorised person, within the period specified below:

(i) foreign exchange due or accrued as remuneration for services rendered, whether in or outside
India, or in settlement of any lawful obligation,‘er arrincome on assets held outside India, or as
inheritance, settlement or gift, withift seven days from the date of its receipt;

(ii) in all other cases within a period of hinety days from the date of its receipt.

* Any person not being.antindividual resident in India who has acquired or purchased foreign
exchange for any purpéseésmentioned in the declaration made by him to an authorised person
under sub-Sectioft (5) of Section 10 of the FEMA does not use it for such purpose or for any other
purpose far whichygurchase or acquisition of foreign exchange is permissible under the
provisionstef'tthe Act or the rules or regulations or direction or order made thereunder, shall
stirrender sueh foreign exchange or the unused portion thereof to an authorised person within a
period of sixty days from the date of its acquisition or purchase by him.

*\. Where the foreign exchange acquired or purchased by any person not being an individual
resident in India from an authorised person is for the purpose of foreign travel, then, the
unspent balance of such foreign exchange shall, save as otherwise provided in the regulations
made under the Act, be surrendered to an authorised person

(i) within ninety days from the date of return of the traveller to India, when the unspent
foreign exchange is in the form of currency notes and coins; and
(ii) within one hundred eighty days from the date of return of the traveller to India, when

the unspent foreign exchange is in the form of travellers cheques.




* Aperson being an individual resident in India shall surrender the received/ realised/ unspent/
unused foreign exchange whether in the form of currency notes, coins and travelers cheques,
etc. to an authorised person within a period of 180 days from the date of such receipt/
realisation/ purchase/ acquisition or date of his return to India, as the case may be.

Question : 22 (Dec 2024.0ld Syllabus)

Explain the “Manner of Repatriation” of Foreign Exchange as per the Foreign Exchange Management
Act, 1999.

(4 marks)
Answer :

According to the Foreign Exchange Management (Realisation, Repatriation and Surrender of Foreign
Exchange) Regulations, 2015, On realisation of foreign exchange'due, a person shall repatriate the
same to India, namely bring into, or receive in, India and

(a) sell it to an authorised person in India in exchange fer rupees; or

(b) retain or hold it in account with an authorised dealer in India to the extent specified by the
Reserve Bank; or

(c) use it for discharge of a debt or liability\"deneminated in foreign exchange to the extent and in the
manner specified by the Reserve Bank:

A person shall be deemed to have repatriated the realised foreign exchange to India when he
receives in India payment in rupees from the account of a bank or an exchange house situated in any
country outside India, maintained'with an authorised dealer.

POSSESSION AND RETENTION OF FOREIGN CURRENCY OR FOREIGN COINS

Question.: 23 (June 2022) & (Dec 2018)

What'is the limit on possession and retention of foreign currency or foreign coins under the Foreign
Exchange Management (Possession and Retention of Foreign Currency) Regulations, 2015?

(4 marks)

Answer :




As per Regulation 3 of the Foreign Exchange Management (Possession and Retention of Foreign
Currency) Regulations, 2015, the Reserve Bank has specified following limits for possession or
retention of foreign currency or foreign coins, namely:

(i) possession without limit of foreign currency and coins by an authorised person within the scope
of his authority;

(i) possession without limit of foreign coins by any person;

(i) retention by a person resident in India of foreign currency notes, bank notes and foreign
currency travelers cheques not exceeding US $ 2000 or its equivalent in aggregate, providedshat
such foreign exchange in the form of currency notes, bank notes and travelers cheques aequired
during a visit to any place outside India by way of payment for services not arising from any business
in or anything done in India; or from any person not resident in India and also whosis‘en a visit.to
India, or as honorarium or gift or for services rendered or in settlement of any lawful ebligation; or
as a honorarium or gift while on a visit to any place outside India; or represents Unspent@amount of
foreign exchange acquired from an authorised person for travel abroad.

Regulation 4 deals with possession of foreign exchange by a person residentiin‘india but not
permanently resident therein and provides that a person resident in India‘but not permanently
resident therein may possess without limit foreign currency in the form of currency notes, bank
notes and travelers cheques, if such foreign currency was_ aequired, héld or owned by him when he
was resident outside India and, has been brought into Indiajinaccordance with the law for the time
being in force.

ACQUISITION OR TRANSFER OF IMMOVABLE PROPERTY IN INDIA

Question : 24 (June 2024)

Vinesh is a person residént outside India. He wishes to acquire the Immovable property in India for
carrying on a permitted aetivity. Explain whether Vinesh can do so under Section 6(5) of the Foreign
Exchange and Management Act, 1999?

(5 marks)
Answer

Provision Of Law:

i According to Section 6(5) of the Foreign Exchange and Management Act, 1999, a person resident
outside India can hold, own, transfer or invest in any immovable property situated in India if
such property was acquired, held or owned by him/ her when he/ she was resident in India or
inherited from a person resident in India.

ii.  Abranch or office or any other place of business in India, other than a liaison office, established
by a person resident outside India, may acquire immovable property in India which is necessary




for or incidental to the activity carried on in India by such branch or office. Such a person is
required to file with the Reserve Bank a declaration in the form IPI (as given in the Master
Direction on Reporting), not later than ninety days from the date of such acquisition.

iii. The immovable property so acquired can be mortgaged to an Authorised Dealer as a security for
any borrowing.

iv. However, acquisition of immovable property in India by a branch, office or other place of
business of persons of Pakistan or Bangladesh or Sri Lanka or Afghanistan or China or Iran or
Hong Kong or Macau or Nepal or Bhutan or Democratic People’s Republic of Korea origin/
nationality/ ownership requires the prior approval of the Reserve Bank.

Conclusion/Analysis:

In the given case, Mr. Vinesh can do so and he has to file above compliance.

Question : 25

State the provisions relating to acquisition or transfer of immovable property in India by:
(i) NRI/OCI, and
(ii) Long Term Visa holders.

(8 marks)
Answer :

(i) Acquisition/ Tkansfer ofitmmovable property by NRI or an OCI
A ‘Non-Resident Indian\(NRINs.a'person resident outside India who is a citizen of India.

An ‘Overseas Citizen of India (OCI)' is a person resident outside India who is registered as an
Overseas Citizen of.Indiasg€ardholder under Section 7(A) of the Citizenship Act, 1955.

a) AnNRI or an O€lcan acquire by way of purchase any immovable property (other than
agricultural land/ plantation property/ farm house) in India.

b), “Am=NRI or an OCI can acquire by way of gift any immovable property (other than agricultural
land/ plantation property/ farm house) in India from person resident in India or from an NRI or
an OCl who is a relative as defined in section 2(77) of the Companies Act, 2013.

c¢) An NRI or an OCI can acquire any immovable property in India by way of inheritance from a
person resident outside India who had acquired the property in accordance with the provisions
of the foreign exchange law in force at the time of acquisition.

d) An NRI or an OCl can acquire any immovable property in India by way of inheritance from a
person resident in India.

f)  An NRI or an OCI may transfer any immovable property in India to a person resident in India.




g) An NRI or an OCI may transfer any immovable property (other than agricultural land or
plantation property or farmhouse) to an NRI or an OCI. In case the transfer is by way of gift, the
transferee should be a relative as defined in section 2(77) of the Companies Act, 2013.

(ii) Acquisition by a Long-Term Visa holder

* A person being a citizen of Afghanistan, Bangladesh or Pakistan belonging to minority
communities in those countries viz., Hindus, Sikhs, Jains, Buddhists, Parsis and Christians, who is
residing in India and has been granted a Long-Term Visa (LTV) by the Central Government may
purchase only one residential immovable property in India as dwelling unit for self-occupation
and only one immovable property for self-employment.

* The property should not be located in and around restricted/ protected areas sometified by the
Central Government and cantonment areas.

* The person should submit a declaration to the Revenue Authority of the districtawhere the
property is located specifying the source of funds and that he/ she is residingindndia on a LTV.

* The registration documents of the property should mention the nationalityaxand the fact that
such personisonalTV.

* The property of such person may be attached/ confiscated in the event of his/ her indulgence in
anti-India activities.

* A copy of the documents of the purchased property shall be'submitted to the Deputy
Commissioner of Police (DCP)/ Foreigners RegistratiomOffice (FRO)/ Foreigners Regional
Registration Office (FRRO) concerned and to the Ministry ‘of Home Affairs (Foreigners Division).

* Sale of the immovable property so acquired is‘permissible only after such person has acquired
Indian citizenship. However, transfer of such immevable property before acquiring Indian
citizenship requires the prior approval ofithe'Reputy Commissioner of Police (DCP)/ Foreigners
Registration Office (FRO)/ Foreigners:iRegional Registration Office (FRRO) concerned.

AUTHORISED PERSON

Question : 26 (Dec.2018)

Who is anfatthosized person under Foreign Exchange Management Act, 1999 and what are his
obligatiens?

(4marks)
Answer :

* The term authorised person is defined under Section 2(c) of the Foreign Exchange Management
Act, 1999, include:

a) anauthorised dealer,




b) money charger,
c) offshore banking unit or
d) any other person for the time being authorised to deal in foreign exchange or foreign securities.

* Authorised persons are required to comply with the directions of the Reserve Bank with regard
to his dealing in foreign exchange or foreign security receipt with the previous permission of the
Reserve Bank.

* However authorised person are required not to engage in any transaction involving any foreign
exchange or foreign security which is not in conformity with the terms of his authorisation.

* Anauthorised person, before undertaking any transaction on behalf of any person shallgrequire
that person to make such declaration and give such information as will reasonably satisfy‘the
authorised person that the transaction will not involve or is not intended to violatewr
contravene any provisions of the Act, rules, notification or directions.

* Incase, the person refuses to comply with such requirements or makes onlyzunsatisfactory
compliances, the authorised person is duty bound to refuse in writing teyact an‘behalf of such
person in such transaction and report the matter to Reserve Bank.

Question : 27 (Dec 2019)

Explain the powers of the Reserve Bank of India to issle directions to an authorised person under
the Foreign Exchange Management Act, 1999.

(5 marks)
Answer :

a) Section 11 of the Act empowers the RBI to issue directions to the authorised person in regard to
making of payment‘er'doihgior desist from doing any act relating to foreign exchange or foreign
security.

b) Reserve Bankhas also been empowered to issue directions to the authorised persons to furnish
such ipfermation in'such manner as it deems fit.

c) If any'authoriséd person contravenes any direction given by the RBI or fails to file the return as
directedbyRBIr he may be liable to a fine not exceeding Rs. 10,000/- and in the case of
eontinuing contravention, with an additional penalty which may extend to Rs. 2,000 for every
dayduring which such contravention continues. Power of Reserve Bank to inspect authorised
person.

d) Section 12 of the Act empowers RBI to inspect the business of any authorised person for the
purpose of verifying the correctness of any statement/information or particulars furnished.

e) Incase authorised person fails to furnish the information sought, the RBI can initiate inspection
of the authorised person for obtaining such information.

f)  RBI may also inspect the business of an authorised person for securing compliance with the
provisions of the Foreign Exchange Management Act or any of the Rules, Regulations or
directions.

g) The Reserve Bank may make an order in writing authorising any of its officer for this purpose.




h) When an inspection is initiated by the Reserve Bank, it shall be the duty of every authorised
person (where the authorised person is a company or firm, every director partner or officer of
such a company or firm), to produce before the inspecting officer, such books, accounts and
other documents in his custody and to furnish any statement or information relating to the
affairs of such authorised person within the time limit and the manner in which such inspecting
officer may direct.

ADJUDICATION AND APPEAL

Question : 28 (Dec 2019)

Discuss the establishment and jurisdiction of Appellate Tribunal constituted thderthe Foreign
Exchange Management Act, 1999.

(4 marks)
Answer :

* Section 18 of the Act provides that the Appellate Tribunal constituted under sub-section (1) of
section 12(1) of the Smugglers and Foreign Exchange Manipulators (Forfeiture of Property) Act,
1976, shall, on and from the commeéneement of Part XIV of Chapter VI of the Finance Act, 2017,
be the Appellate Tribunal for the'purposes of this Act and the said Appellate Tribunal shall
exercise the jurisdiction, powers‘and,authority conferred on it by or under this Act.

* The procedure, powers, titne periodfor disposal of the Appeals by the Appellate Tribunal etc.
are specified under Se€tion19-and‘Section 28 of the Act.

* Any person aggrieved by any decision or order of the Appellate Tribunal may file an appeal to
the High Court within the stipulated time on any question of law arising out of such order.

COMPOUNDING

Question229 (June 2022)

What do you mean by Compounding of Contraventions?

(4 marks)

Answer :




* Contravention is a breach of the provisions of the Foreign Exchange Management Act (FEMA),
1999 and rules/ regulations/notification/orders/directions/circulars issued there under.

* Compounding refers to the process of voluntarily admitting the contravention, pleading guilty
and seeking redressal.

* The provisions of section 15 of Foreign Exchange Management Act, 1999 (42 of 1999)
hereinafter referred to as FEMA, 1999, permit compounding of contraventions and, as such it
empowers the Reserve Bank to compound any contravention as defined under section 13 of the
FEMA, 1999, except the contraventions under section 3 (a) of FEMA, 1999, on an application
made by the person committing such contravention.

RESERVE BANK OF INDIA

Question : 30

Explain the role of the Reserve Bank of India (RBI) under the Foregign Exchange Management Act,
1999.

(5 marks)
Answer :

The main Functions of Reserve Bank‘ef India,are as follows:
Monetary Authority:

*  Formulates, implementsiandumonitors the monetary policy.
*  Objective: maintaining price stability while keeping in mind the objective of growth.

Regulator and Supervisor©f the Financial System:

* Preséribestbroeadiparameters of banking operations within which the country’s banking and
finaneiahsystem functions.

*.. ‘Objective: maintain public confidence in the system, protect depositors’ interest and provide
cost effective banking services to the public.

Manager of Foreign Exchange:

*~ Manages the Foreign Exchange Management Act, 1999.
* Obijective: to facilitate external trade and payment and promote orderly development and
maintenance of foreign exchange market in India.

Issuer of Currency:

* Issues, exchanges and destroys currency notes as well as puts into circulation coins minted
by Government of India.




* Obijective: to give the public adequate quantity of supplies of currency notes and coins and
in good quality.

Developmental Role:
Performs a wide range of promotional functions to support national objectives.
Regulator and Supervisor of Payment and Settlement Systems:

* Introduces and upgrades safe and efficient modes of payment systems in the country to
meet the requirements of the public at large.
e Objective: maintain public confidence in payment and settlement system.

Related Functions:

* Banker to the Government: performs merchant banking function for the €ent e
state governments; also acts as their banker. §

Banker to banks: maintains banking accounts of all scheduled banks.

S




CHAPTER : 2 FOREIGN DIRECT INVESTMENTS —
REGULATIONS AND POLICY

ELIGIBLE INVESTEE ENTITIES-LIMITED LIABILITY PARTNERSHIP

Question : 1 (June 2019)

Under what conditions ‘Foreign Direct Investment’ in limited liability partnership is permitted.

(4 marks)
Answer :

Foreign Investment in LLPs is permitted subject to the following cenditions:

(i) Foreign Investment is permitted under the automatic reute imskimited Liability Partnership (LLPs)
operating in sectors/ activities where 100% FDI is allowed through the automatic route and there are
no FDI-linked performance conditions.

(ii) An Indian company or an LLP, having foreign investment, is also permitted to make downstream
investment in another company or LLBjintsectorsin which 100% FDI is allowed under the automatic
route and there are no FDI- linked performance conditions. Conversion of an LLP having foreign
investment and operating in secters/activities where 100% FDI is allowed through the automatic
route and there are no FDI-linked performance conditions, into a company is permitted under
automatic route. Similarly; conversion of a company having foreign investment and operating in
sectors/ activities whefe, 100% FDNis allowed through the automatic route and there are no FDI
linked performance conditions, into an LLP is permitted under automatic route.

(i) Foreign Investment in LLP is subject to the compliance of the conditions of LLP Act, 2008.

Questions. 2\6uné2024)

Whatsare the conditions for foreign investment in Limited Liability Partnerships (LLPs)?

(5 marks)
Answer :

Foreign Investment in LLPs is permitted subject to the following conditions:




(i) Foreign Investment is permitted under the automatic route in Limited Liability Partnership (LLPs)
operating in sectors/ activities where 100% FDI is allowed through the automatic route and there are
no FDI-linked performance conditions.

(ii) An Indian company or an LLP, having foreign investment, is also permitted to make downstream
investment in another company or LLP in sectors in which 100% FDI is allowed under the automatic
route and there are no FDI- linked performance conditions. Conversion of an LLP having foreign
investment and operating in sectors/activities where 100% FDI is allowed through the automatic
route and there are no FDI-linked performance conditions, into a company is permitted under
automatic route. Similarly, conversion of a company having foreign investment and operating in
sectors/ activities where 100% FDI is allowed through the automatic route and there are no'RDI
linked performance conditions, into an LLP is permitted under automatic route.

(i) Foreign Investment in LLP is subject to the compliance of the conditions of LLP/Act,"2008.
ENTRY ROUTES FOR INVESTMENT

Question : 3 (Dec 2023, Old Syllabus)

What are entry routes of Foreign Direct Investmentfinindia‘under Foreign Direct Investment-
Regulation and Policy?

(4 marks)
Answer :

* Investments can beimade by non-residents in the equity shares/fully, compulsorily and
mandatorily convertibledebentures/fully, compulsorily and mandatorily convertible preference
shares of an Indian company, through the Automatic Route or the Government Route.
Permissible FBl can be made under “Automatic route” or “Government route”.

* Underthe Automatic Route, the non-resident investor or the Indian company does not require
anywapproval from Government of India for the investment.

* Besides thefentry conditions on foreign investment, the investment/investors are required to
cemplywith all relevant sectoral laws, regulations, rules, security conditions, and state/local
laws/regulations. Proposals for foreign investment under Government Route are considered by
respective Administrative Ministry/Department.

Foreign investment in sectors/activities under government approval route will be subject to
government approval where:

i An Indian company is being established with foreign investment and is not owned by a resident
entity; or




ii.  AnlIndian company is being established with foreign investment and is not controlled by a
resident entity; or

iii. The control of an existing Indian company, currently owned or controlled by resident Indian
citizens and Indian companies, which are owned or controlled by resident Indian citizens, will
be/is being transferred/ passed on to a non-resident entity as a consequence of transfer of
shares and/or fresh issue of shares to non- resident entities through amalgamation,
merger/demerger, acquisition etc.; or

iv. The ownership of an existing Indian company, currently owned or controlled by resident Indian
citizens and Indian companies, which are owned or controlled by resident Indian citizens, will
be/is being transferred/ passed on to a non-resident entity as a consequence of transfef of
shares and/or fresh issue of shares to non- resident entities through amalgamation,
merger/demerger, acquisition etc.;

V. It is clarified that foreign investment shall include all types of foreign investmentsdirect'and
indirect, regardless of whether the said investments have been made undefiSchedulen, (FDI), Il
(FPI1), 11l (NRI), VI (LLPs), VII (FVCI), VI (Investment Vehicles) and IX (DRs)of FereighsExchange
Management (Non-Debt Instruments) Rules, 2019. FCCBs and DRs havihg tnderlying of
instruments which can be issued under Schedule IX, being in the nature'of'debt, shall not be
treated as foreign investment. However, any equity holding by a person resident outside India
resulting from conversion of any debt instrument under any arrangement shall be reckoned as
foreign investment;

Vi. Investment by NRIs under Schedule IV of Foreign Exchange Management (Non-Debt
Instruments) Rules, 2019 will be deemed to be domestie investment at par with the investment
made by residents;

vii. A company, trust and partnership firm incorporated outside India and owned and controlled by
non-resident Indians will be eligible for investments’under Schedule IV of Foreign Exchange
Management (Non-Debt Instruments),Rules;, 2019 and such investment will also be deemed
domestic investment at par withtthe investment made by residents.

CASES WHICH DO NOT REQUIRE FRESH APPROVAL

Question : 4 (Dec2022)

Describe the conditions which do not require fresh approval of the Government for bringing in
furtherforeigifinvestment in a business entity, under Foreign Direct Investment (FDI) in India.

(4 marks)
Answer :

Companies may not require fresh approval of the Government for bringing in additional foreign
investment into the same entity, in the following cases:




(i) Entities, the activities of which had earlier required the prior approval of the
Government and which had, accordingly, earlier obtained the prior approval of the
Government for their initial foreign investment but subsequently such activities/sectors
have been placed under automatic route;

(ii) Entities, the activities of which had sectoral caps earlier and which had, accordingly,
earlier obtained the prior approval of the Government for their initial foreign investment
but subsequently such caps were removed/ increased and the activities placed under
the automatic route; provided that such additional investment along with the
initial/original investment does not exceed the sectoral caps;

(iii) Additional foreign investment into the same entity where the prior approval ofghe
Government had been obtained earlier for the initial/original foreign investment'due to
requirements of Press Note 18 of 1998 or Press Note 1 of 2005 and the prior approval‘of
the Government under the FDI policy is not required for any other reason/purpose; and

(iv) Additional foreign investment up to cumulative amount of Rs 5000'erorefintorthe same
entity within an approved foreign equity percentage/or into a wholly'owned subsidiary.

PROHIBITED SECTORS

Question : 5 (Dec 2019) & (June 2024, Old Syllabus)

Enumerate the sectors/activities where foreign direct iavestment is prohibited under the Foreign
Direct Investment Policy in India.

(4 marks)
Answer :

Foreign Direct InViestmentiis prohibited in following sector:

a) Lottery Business'including Government/private lottery, online lotteries, etc.
b) Gambling and\Betting including casinos etc.

o), Chitfunds

d) Nidhi'eompany

e) Trading in Transferable Development Rights (TDRs)

f) Real Estate Business or Construction of Farm Houses

‘Real estate business’ shall not include development of townships, construction of residential /
commercial premises, roads or bridges and Real Estate Investment Trusts (REITs) registered and
regulated under the SEBI (REITs) Regulations, 2014.

g) Manufacturing of cigars, cheroots, cigarillos and cigarettes, of tobacco or of tobacco substitutes




h) Activities/ sectors not open to private sector investment e.g. (1) Atomic Energy and (1) Railway
operations (other than permitted activities).

Foreign technology collaboration in any form including licensing for franchise, trademark, brand
name, management contract is also prohibited for Lottery Business, Gambling and Betting activities.

SPACE SECTOR

Question : 6 (Dec 2024)

Indian Satellite & Technology Pvt. Ltd. is an Indian start-up that has recently deteléped advanced
Satellite technology. A major Aerospace company from Russia is interested in investingif'it. Explain
the Entry Routes for investment and compliance to receive the investmentiunderthe Foreign Direct
Investment-Regulation and Policy.

(5 marks)

Answer :

* Investments can be made by non-residents.in the equity shares/fully, compulsorily and
mandatorily convertible debentures/fully, eompulsorily and mandatorily convertible preference
shares of an Indian company, thretighithe'Automatic Route or the Government Route.
Permissible FDI can be made undenAutomatic route” or “Government route”.

* Automatic Route: It means the,entry retite through which investment by a person resident
outside India does not requirethe prior approval of the Reserve Bank of India or the Central
Government.

* Government Routesltmeans the entry route through which investment by person resident
outside Indiag€quiresgrior Government approval and foreign investment received under this
route shall be in@ccordance with the conditions stipulated by the Government in its approval.

* Besides the entry eognditions on foreign investment, the investment/investors are required to
comply with ‘all.relevant sectoral laws, regulations, rules, security conditions, and state/local
laws/regulations.

*.. "Propasals for foreign investment under Government Route are considered by respective
Administrative Ministry/Department.

SPAGE'SECTOR

(a) Satellites-Manufacturing and Operation 100% Automatic up to
(b) Satellite Data Products 74%. Government
(c) Ground Segment and User Segment route beyond 74%
(a) Launch Vehicles and associated systems or 100% Automatic up to
sub systems 49%. Government
(b) Creation of Spaceports for launching and route beyond 49%
receiving Spacecraft




Manufacturing of components and systems or 100% Automatic
sub-systems for satellites, Ground Segment and
User Segment

DEFENCE

Question : 7

A Singapore-based investor wants to invest in an Indian company engaged in the shanufaeture of
defence equipment. Advise on the FDI policy norms applicable.

(5 marks)
Answer :
Sector/Activity % of Equity/ FDI Cap Entry Route

Defence Industry subject to 100% Automatic up to 74%
Industrial license under the Government route beyond
Industries (Development & 74% wherever it is likely to
Regulation) Act, 1951 and result in access to modern
Manufacturing of small arms technology or for other
and ammunition under the reasons to be recorded.
Arms Act, 1959.

Other conditions:

(i) FDI upfto 74%under automatic route shall be permitted for companies seeking new
indtisthiallicenses.
(ii) Infusion of.ffesh foreign investment up to 49%, in a company not seeking industrial

license or which already has Government approval for FDI in Defence, shall require
mandatory submission of a declaration with the Ministry of Defence in case change in
equity /shareholding pattern or transfer of stake by existing investor to new foreign
investor for FDI up to 49%, within 30 days of such change. Proposal for raising FDI
beyond 49% from such companies will require Government approval.

(i) Licence applications will be considered by the Department for Promotion of Industry and
Internal Trade, Ministry of Commerce & Industry, in consultation with Ministry of
Defence and Ministry of External Affairs.

(iv) Foreign investment in the sector is subject to security clearance by the Ministry of Home
Affairs and as per guidelines of the Ministry of Defence.
(v) Investee company should be structured to be self-sufficient in the areas of product

design and development. The investee/joint venture company along with the




manufacturing facility, should also have maintenance and life cycle support facility of the
product being manufactured in India.

(vi) Foreign Investments in the Defence Sector shall be subject to scrutiny on grounds of
National Security and Government reserves the right to review any foreign investment in
the Defence Sector that affects or may affect national security.

PRINT MEDIA

Question : 8

ABC Pvt. Ltd. is engaged in the print media sector. A foreign investor wants to investin it. State the
applicable limits.

(3 marks)
Answer :
Sector/Activity %.0f Equity/ FDI Cap Entry Route
Publishing of newspaper and periodicals dealing 26% Government
with news and current affairs
Publication of Indian editions of foreignymagazines 26% Government
dealing with news and current affairs

Other Conditions:

(i) ‘Magazine), forthe purpose of these guidelines, will be defined as a periodical
publication,\breught‘out on non- daily basis, containing public news or comments on
publi€ news.

Foreign investmentiould also be subject to the Guidelines for Publication of Indian editions of
foreign magazines dealing with news and current affairs issued by the Ministry of Information &
Broadcasting,on 4.12.2008, as amended from time to time.

Sector/Activity % of Equity/ Entry Route
FDI Cap
Publishing/printing of scientific and technical 100% Government

magazines/specialty journals/ periodicals, subject
to compliance with the legal framework as
applicable and guidelines issued in this regard
from time to time by Ministry of Information and
Broadcasting

Publication of facsimile edition of foreign 100% Government
newspapers




Other Conditions:

i. FDI should be made by the owner of the original foreign newspapers whose facsimile edition

is proposed to be brought out in India.

ii. Publication of facsimile edition of foreign newspapers can be undertaken only by an entity
incorporated or registered in India under the provisions of the Companies Act, as applicable.

iii. Publication of facsimile edition of foreign newspaper would also be subject to the Guidelines
for publication of newspapers and periodicals dealing with news and current affairsand
publication of facsimile edition of foreign newspapers issued by Ministry of Infor, &
Broadcasting on 31.3.2006, as amended from time to time. <

CIVIL AVIATION SECTOR ®:
Question : 9 (June 2025) §

Sky Heights Aviation Limited wants to enter the Civil Avia
developing air transport services in India and abroad. S

interested in investing in it. Explain the Entry Rout
to receive such investment under the Foreign Dire

(5 marks) @
Answer : Q&

Sky Heights Aviation Liﬁte which wants to enter in Civil Aviation Sector by constructing airports

ec constructing airports and
ational Aviation Companies are
ent and the permissible percentage
ent Regulation & Policy.

and developing airtrans ices in India and abroad may avail the foreign direct investment as
per the followi s foninvestment and the percentage to receive such foreign investment:

Sector/Activity % of Equity/ Entry Route
\ FDI Cap
ield projects 100% Automatic
N b) Existing projects 100% Automatic
Sector/Activity % of Equity/ Entry Route
FDI Cap
(1) (a) Scheduled Air Transport Service*/ Domestic 100% Automatic up to
Scheduled Passenger Airline 49% (Automatic
(b) Regional Air Transport Service up to 100% for
NRlIs)




Government
route beyond

49%
(2) Non-Scheduled Air Transport Service 100% Automatic
(3) Helicopter services/Seaplane service requiring DGCA 100% Automatic
approval
AIR TRANSPORT SERVICES

As per Schedule Xl of Aircraft Rules, 1937, Air Operator Certificate to operate Scheduled air tfansport
services (including Domestic Scheduled Passenger Airline or Regional Air Transport Servi be
granted to a company or a body corporate provided that:

(a) Itis registered and has its principal place of business within India: %
(b) The Chairman and at least two-thirds of its Directors are citizens of Indiagpand
(c) Its substantial ownership and effective control is vested in Indian nation

BANKING- PRIVATE SECTOR < Q
Question : 10 Q :

A U.S.-based company wants to acquireZ4% n [Adian private bank through the automatic route.
icab

Is it allowed under FDI norms? Statethe limits.
(5 marks) %
Answer : &JE

Provision of

y % of Equity/ FDI Cap Entry Route

e Sector 74% Automatic up to 49%
Government route beyond 49%
and up to 74%.

Other Conditions

i. This 74% limit will include investment under the Portfolio Investment Scheme (PIS) by
/FPls, NRIs and shares acquired prior to September 16, 2003 by erstwhile OCBs, and
continue to include IPOs, Private placements, GDR/ ADRs and acquisition of shares from
existing shareholders.




ii. The aggregate foreign investment in a private bank from all sources will be allowed up to
a maximum of 74 per cent of the paid-up capital of the Bank. At all times, at least 26 per
cent of the paid-up capital will have to be held by residents, except in regard to a wholly-
owned subsidiary of a foreign bank.

iii. The stipulations as above will be applicable to all investments in existing private sector
banks also.

iv. Other conditions in respect of permissible limits under portfolio investment schemes
through stock exchanges for/ FPIs and NRIs, setting-up of a subsidiary by foreign banks
and limits in respect of voting rights.

Conclusion/Analysis:

As per the provisions stated above, no the company cannot acquire 74% in an‘indiamprivate
bank through the automatic route as it violates the FDI norms.

EDI IN PENSION SECTOR

Question : 11 (Dec 2023, Old Syllabus)

State the guidelines for FDI in Pension Sector alang with Entry Route and percentage of Equity/FDI
under Foreign Direct Investment-RegulatiofhandPolicy.

(4 marks)
Answer :
(i) Foreign investment in the Pension Funds is allowed as per the Pension Fund Regulatory
and'‘Revélopment Authority (PFRDA) Act, 2013.
(ii) Foxeigminvéstment in Pension Funds will be subject to the condition that entities

bringing'in foreign equity investment as per Section 24 of the PFRDA Act shall obtain
necessary registration from the Pension Fund Regulatory and Development Authority
and comply with other requirements as per the PFRDA Act, 2013 and Rules and
Regulations framed under it for so participating in Pension Fund Management activities
in India.

(iii) An Indian pension fund shall ensure that its ownership and control remains at all times
in the hands of resident Indian entities as determined by the Government of
India/PFRDA as per the rules/regulation issued by them from time to time.

Sector/Activities % of Equity/FDI Entry Route
Pension Sector 49% Automatic




TERMS AND CONDITIONS FOR TRANSFER OF SHARES/CONVERTIBLE DEBENTURES, BY WAY OF
SALE, FROM A PERSON RESIDENT IN INDIA TO A PERSON RESIDENT OUTSIDE INDIA AND FROM A

PERSON RESIDENT OUTSIDE INDIA TO A PERSON RESIDENT IN INDIA

Question : 12 ( Dec 2024, Old Syllabus)

What are the documents required for sale of shares by a ‘Person Resident outside India’ to a ‘Person
Resident in India’ as per the Foreign Direct Investment—Regulation and Policy?

(4 marks)

Answer :

Following are the documents required for sale of shares by a “Person Resident Outside India (PROI)
to a “Person Resident in India (PRII)” as per the Foreign Direct Investment (FDI)- Regulation & Policy:
For sale of shares by a person resident outside India:

(i) Consent Letter duly signed by the sellef’and buyer or their duly appointed agent
indicating the details of transfer i.eqnumber of'shares to be transferred, the name of the
investee company whose shares are being transferred and the price at which shares are
being transferred.

(ii) Where the Consent Letter'has\been signed by their duly appointed agent, the Power of
Attorney Document authorizing the agent to purchase/sell shares by the seller/buyer. In
case there is no formal Sale,Agreement, letters exchanged to this effect may be kept on
record.

(iii) If the sellers are NRIS/OCBs, the copies of RBI approvals evidencing the shares held by
them on repatriation/ hon-repatriation basis. The sale proceeds shall be credited
NRE/NRO accetinty as applicable.

(iv) Certificate indicating fair value of shares from a Chartered Accountant.

(v) No,Objectien / Tax Clearance Certificate from Income Tax authority/Chartered Account.
(vi) Undertaking from the buyer to the effect that the Pricing Guidelines have been adhered
to.

ISSUE OF EMPLOYEES STOCK OPTION SCHEME (ESOPs) / SWEAT EQUITY
Question : 13 (June 2019)

What are the conditions for the Indian Company to allot sweat equity shares of its holding company
to its employees, who are resident outside India.




(5 marks)
Answer :

An Indian company may issue “employees’ stock option” and/or “sweat equity shares” to its
employees/ directors or employees/directors of its holding company or joint venture or wholly
owned overseas subsidiary/ subsidiaries who are resident outside India, provided that:

a. The scheme has been drawn either in terms of regulations issued under the SecuritiesExchange
Board of India Act, 1992 or the Companies (Share Capital and Debentures) Rules, 2014 netified‘by
the Central Government under the Companies Act 2013, as the case may be.

b. The “employee’s stock option”/ “sweat equity shares” issued to non-resident'@mployees/directors
under the applicable rules/regulations are in compliance with the sectoral,.cap-applicable to the said
company.

c. Issue of “employee’s stock option”/ “sweat equity shares” by a company,where foreign
investment is under the approval route shall require prior approval of Goverhment of India.

d. Issue of “employee’s stock option”/ “sweat equity shares™undexthe applicable rules/regulations
to an employee/director who is a citizen of Bangladesh/Pakistan shall require prior approval of the
Government of India.

e. The issuing company shall furnish to the Regional Office concerned of the Reserve Bank of India
under whose jurisdiction the registered office ofsthe company operates, within 30 days from the
date of issue of employees’ stock optiomer sweat equity shares, a return as per the Form-ESOP.

PENALTIES

Question : 14 (June 2021) S(Jine 2022)

State thepenalties, which may be imposed on a person, who contravenes the foreign direct
investent, regulations.

(4,marks)
Answer :

* If a person violates/contravenes any FDI Regulations, by way of breach/non-adherence/non-
compliance/ contravention of any rule, regulation, notification, press note, press release,
circular, direction or order issued in exercise of the powers under FEMA or contravenes any
conditions subject to which an authorization is issued by the Government of India/ Reserve Bank
of India, he shall, upon adjudication, be liable to a penalty up to thrice the sum involved in such




contraventions where such amount is quantifiable, or up to two lakh Rupees where the amount
is not quantifiable, and where such contraventions is a continuing one, further penalty which
may extend to five thousand Rupees for every day after the first day during which the
contraventions continues.

Where a person committing a contravention of any provisions of this Act or of any rule, direction
or order made there under is a company (company means anybody corporate and includes a
firm or other association of individuals as defined in the Companies Act), every person who, at
the time the contravention was committed, was in charge of, and was responsible to, the
company for the conduct of the business of the company as well as the company, shall be

deemed to be guilty of the contravention and shall be liable to be proceeded against a
punished accordingly.
Any Adjudicating Authority adjudging any contraventions above, may, if he thin ad

. di
to any penalty which he may impose for such contravention direct that any ¢ % y or
e I

any other money or property in respect of which the contravention has ta | be
confiscated to the Central Government. Q




HAPTER : ERSEAS DIRECT INVESTMENT

IMPORTANT DEFINATIONS

Question : 1 (June 2023)

Investment?

Answer : Q
Financial commitment ( Q

“Financial Commitment” by a person resident in India e aggregate amount of investment
by way of ODI, debt other than Overseas Portfolic& OPI) and non-fund-based facility or

What do you mean by “Financial Commitment” and “Indian Entity” under Overseas Dire&

facilities extended by it to all foreign entities.

Indian Entity

* A Company defined under t
* ABody corporate incorp
* Alimited Liability Partmers
* APartnership firm registere

ct, 2013.

w for the time being in force.

d under the Limited Liability Partnership Act, 2008.
nder the Indian Partnership Act, 1932.

What erseas Direct Investment (ODI) and Overseas Portfolio Investment OPI) under
irect Investment?

arks
Answer :

Overseas Direct Investment (ODI)




According to Foreign Exchange Management (Overseas Investment) Rules, 2022, Overseas Direct
Investment (ODI) means:

(i) Acquisition of any unlisted equity capital or subscription as a part of the Memorandum of
Association of a foreign entity, or

(ii) Investment in 10% or more of the paid-up equity capital of a listed foreign entity, or

(iii) Investment with control where investment is less than 10% of the paid-up equity capital of a
listed foreign entity.

Overseas Portfolio Investment (OPI)

Overseas Portfolio Investment (OPI) means investment, other than ODI, in foreigfi securities, but not
in any unlisted debt instruments or any security issued by a person resident in India'wha is not in an
IFSC:

Provided that OPI by a person resident in India in the equity capital of @listed entity, even after its
delisting shall continue to be treated as OPI until any further investment is,made in the entity.

Debt instruments are:

(i) Government bonds;

(ii) corporate bonds;

(iii) all tranches of securitisation structure‘which,are hot equity tranche;
(iv) borrowings by firms through loans;and

(v) depository receipts whose undérlying\securities are debt securities.

PROCEDURE FOR MAKING OVERSEAS INVESTMENT

Question : 3

What is the procedure tabe followed for overseas investment proposed to be made under Normal
Route in éontextof ODI.

(5 marks)
Answer :

Procedure for Making Overseas Investment

1 The person intending to make any financial commitment shall fill up the Form FC duly supported
by the requisite documents and approach the designated Authorised Dealer (AD) bank for making
the investment/remittance.




2 In respect of any case under the approval route, the applicant shall approach their designated AD
bank who shall forward the proposal to the Reserve Bank after due scrutiny and with its specific
recommendations.

The application for overseas investment under the approval route would continue to be submitted
to the Reserve Bank in physical/electronic form through email as hitherto, in addition to the online
reporting.

3 The designated AD bank before forwarding the proposal shall submit the relevant sections of the
Form FC in the online OID application and the transaction number generated by the application shall
be mentioned in their reference.

4 The following documents shall be submitted along with the proposal:

i Background and brief details of the transaction.
ii.. Reason(s) for seeking approval mentioning the extant FEMA provisions.
iii.  Observations of the designated AD bank with respect to the following:

*  Prima facie viability of the foreign entity;

* Benefits which may accrue to India through such investment;

*  Financial position and business track record of the Indian entity and the foreign entity;
* Any other material observation.

5 Recommendations of the designated AD bank with ¢onfikmation that the applicant’s board
resolution or resolution from an equivalent body, @s applicable, for the proposed transaction(s) is in
place.

6 Diagrammatic representation of the organisational structure indicating all the subsidiaries of the
Indian entity horizontally and vertically with.theirstake (direct and indirect) and status (whether
operating company or SPV).

7 Valuation certificate for the foreign entity (if applicable).
8 Other relevant documents propérlysnumbered, indexed and flagged.

9 The proposal shall be submitted to the Reserve Bank of India.
MODE OF PAYMENT

Question=4 (Dec 2024, Old Syllabus)

What is the ‘Mode of Payment’ by a person resident in India for making Overseas Direct Investment
as per Foreign Exchange Management (Overseas Investment) Rules, 2022?

(4 marks)

Answer :




A person resident in India making Overseas Investment may make payment
(i) by remittance made through banking channels;

(ii) from funds held in an account maintained in accordance with the provisions of the Foreign
Exchange Management Act;

(i) by swap of securities;

(iv) by using the proceeds of American Depository Receipts or Global Depositary Receipts or stock
swap of such receipts or external commercial borrowings raised in accordance with the proyisions of
the Act and the rules and regulations made thereunder for making ODI or financial commitment by
way of debt by an Indian entity. &

ODI BY REGISTERED TRUST OR SOCIETY &
Question : 5 (Dec 2023, Old Syllabus) §

? What are the eligibility criteria for
t under the Foreign Exchange

Can an Indian Trust or Society make overseas direct in
an Indian Trust or Society for making Overseas Dir

Management (Overseas Investment) Regulations, :
(4 marks) ®
Answer : %&

%Eociety can make Overseas Direct Investment by

Yes, an Indian Register

following certain eonditi

g a registered Trust or a registered Society engaged in the educational sector or
L up hospitals in India may make ODI in a foreign entity with the prior approval of the
serve Bank, subject to the following conditions, namely:

i.  the foreign entity is engaged in the same sector that the Indian Trust or Society is engaged
in;
ii. the Trust or the Society, as the case may be, should have been in existence for at least three
financial years before the year in which such investment is being made;
iii.  thetrust deed in case of a Trust, and the memorandum of association or rules or bye-laws in
case of a Society shall permit the proposed ODI;




iv. such investment have the approval of the trustees in case of a Trust and the governing body
or council or managing or executive committee in case of a Society;

V. in case the Trust or the Society require special licence or permission either from the Ministry
of Home Affairs, Central Government or from the relevant local authority, as the case may
be, the special licence or permission has been obtained and submitted to the designated AD
bank.

Question : 6 (June 2025)

Swarna Charitable Trust registered on 21.12.2023 engaged in the Educational Segtor filedwan
Application with the RBI seeking approval to invest US$ in a foreign entity in Austcali@ on 10.2.2025.
Examine whether the Trust is likely to receive approval from the RBI for making suchanfinvestment.
Support your answer with reasons. Also explain the conditions for making Querseas Direct
Investment for such a Trust in a Foreign Entity.

(5 marks)

Answer :

Provision Of Law:

Any person being a registered Trust or a registered Society engaged in the educational sector or
which has set up hospitals in India may make'Overseas Direct Investment in a foreign entity with the
prior approval of the Reserve Bank, subjecttothe following conditions, namely: —

(i) the foreign entity is engaged inthe same sector that the Indian Trust or Society is
engaged in;
(ii) the Trust or the Society, as the case may be, should have been in existence for at least

three financial years before the year in which such investment is being made;
(iii) the trust deedgdn‘ease of a Trust, and the memorandum of association or rules or bye-
lawss,imcase of a Society shall permit the proposed Overseas Direct Investment;

(iv) stich investment have the approval of the trustees in case of a Trust and the governing
bodyror.council or managing or executive committee in case of a Society;
() in case the Trust or the Society require special licence or permission either from the

Ministry of Home Affairs, Central Government or from the relevant local authority, as
the case may be, the special licence or permission has been obtained and submitted to
the designated AD bank.

Conclusion/Analysis:

Thus, Swarna Trust will not get approval from RBI to invest in a foreign entity because trust is in
existence for less than 3 years.

REPORTING




Question : 7

State the reporting requirements for ODI.

(3 marks)

Answer :

* Allreporting with respect to overseas investment by a person resident in Indiasshall be‘'made
through the designated AD bank in the prescribed manner and in the format provided by the
Reserve Bank. A person resident in India who has made ODI or making financial commitment or
undertaking disinvestment in a foreign entity shall report the following, namely:

(a) financial commitment, whether it is reckoned towards the financial ecommitment limit or not, at
the time of sending outward remittance or making a financial commitment, whichever is earlier;

(b) disinvestment within thirty days of receipt of disinvestment proceeds;
(c) restructuring within thirty days from the date of sughurestricturing.

* A person resident in India other than a resident individual making any Overseas Portfolio
Investment (OPI) or transferring such OPI by, way'f sale shall report such investment or transfer
of investment within sixty days from the,end.of the half-year in which such investment or
transfer is made as of September opMarch=end?

* Provided that in case of OPI by way of‘acquisition of shares or interest under Employee Stock
Ownership Plan or EmployeeBenefits Scheme, the reporting shall be done by the office in India
or branch of an overseas entity,or aisubsidiary in India of an overseas entity or the Indian entity
in which the overseas entity,has diréct or indirect equity holding where the resident individual is
an employee or director.

* Any acquisition of foreign'securities through conversion of Indian Depository Receipts (IDRs)
shall be duly#eportedi@as ODI or OPI, as applicable.

* The Annual Perférmance Report (APR) shall be certified by a chartered accountant where the
statutory audit is nét applicable, including in case of resident individuals. It is also clarified that
where APRiis fequired to be filed jointly, either one investor may be authorised by other
investors,for filing APR, or such persons may jointly file the APR.

RESTRICTIONS & PROHIBITIONS

Question : 8 (Dec 2023)




Chandu intends to make overseas direct investment with a view to earning a return. Since Chandu is
looking at either real estate or lottery, you are required to state the restriction or prohibitions in
context of ODI.

(5 marks)

Answer :

Rule 19 of the Foreign Exchange Management (Overseas Investment) Rules, 2022 unless e
provided in the FEMA or these ODI Rules, no person resident in India shall make ODI j reig

entity engaged in:

(a) real estate activity; %
(b) gambling in any form; and

(c) dealing with financial products linked to the Indian rupee witho
Bank.

iciapproval of the Reserve

selling of real estate or
e development of townships,

* Explanation-the expression “real estate activity” mea
trading in Transferable Development Rights but does
construction of residential or commercial premises

* Any ODl in start-ups recognised under the laws of t
case may be, shall be made by an Indian entity o
Indian entity or group or associate companies,in Ind
own funds of such an individual.

from the internal accruals whether from the
a and in case of resident individuals, from

No person resident in India shall ma

invests into India, at the time of %
directly or indirectly, resulti %

XS
\Y
N

neial commitment in a foreign entity that has invested or
financial commitment or at any time thereafter, either
re with more than two layers of subsidiaries.




CHAPTER : 4 EXTERNIL, COMMERCIAL

ELIGIBLE BORROWERS

RR INFE

ECB

State the categories of borrowers eligible to raise External Commercial Borrowing Eramewokk.

(3 marks)

Answer :

Parameters

Foreign Currency
denominated ECB

Indian Rupee denominated
ECB

Eligible Borrowers

All entities eligible toxeceive
Foreign Dire¢t Investment
(FDI).

Further, thefollowing entities
aré also,éeligible to raise ECB:
inPort Trusts;

ii. Unitsdn SEZ;

iiinSIDBI; and

IVSEXIM Bank of India.

(a) All entities eligible to raise
Foreign Currency ECB; and

(b) Registered entities engaged
in micro-finance activities, viz.,
registered Not for Profit
companies, registered
societies/trusts/ cooperatives
and Non- Government
Organisations.

RECOGNIZED LENDERS

Question'$.2 (June 2022)

Who'aréwecognized lenders in External Commercial Borrowing Framework?

(4 marks)

Answer :

The lender should be resident of Financial Action Task Force (FATF) or International Organisation of
Securities Commission’s IOSCO compliant country, including on transfer of ECB.




However,

(a) Multilateral and Regional Financial Institutions where India is a member country will also be
considered as recognised lenders;

(b) Individuals as lenders can only be permitted if they are foreign equity holders or for subscription
to bonds/ debentures listed abroad; and

(c) Foreign branches / subsidiaries of Indian banks are permitted as recognised lenders only for
Foreign Currency ECB (except FCCBs and FCEBs). Foreign branches / subsidiaries of Indian banks,
subject to applicable prudential norms, can participate as arrangers/underwriters/market-
makers/traders for Rupee denominated Bonds issued overseas. However, underwriting bysfokeign
branches/subsidiaries of Indian banks for issuances by Indian banks will not be allowed.

MINIMUM AVERAGE MATURITY PERIOD (MAMP)

Question : 3

LMN Ltd., an Indian company, is considering raising External Commercial Borrowings (ECB). The
Board of Directors has requested the Company Secretary to,provite a detailed note on the Minimum
Average Maturity Period (MAMP) applicable to ECGBs, sihce the company is not clear about the
general rule, exceptions, and special cases. You'are appointed to brief the Board on the provisions
relating to MAMP.

State the provisions of law relating togheNVialmtmn Average Maturity Period (MAMP) under the ECB
framework.

(5 marks)

Answer :

*  MinimumAverage Maturity Period (MAMP) for ECB will be 3 years. Call and put options, if any,
shall net be'exercisable prior to completion of minimum average maturity.

* However,for the specific categories mentioned below, the Minimum Average Maturity Period
(MAMR) are:

Category Minimum
Average
Maturity
Period
(MAMP)

(A) ECB raised by manufacturing companies up to USD 50 million or its equivalent 1 year
per financial year.

(B) ECB raised from foreign equity holder for working capital purposes, general 5 years

circumstances.




(C) ECB raised for 10 years
(i) Working capital purposes or general corporate purposes.
(ii) on-lending by NBFCs for working capital purposes or general corporate purposes.
It may be noted that:
(a) ECB cannot be raised from foreign branches / subsidiaries of Indian banks.
(b) the prescribed MAMP will have to be strictly complied with under all
circumstances.
(D) ECB raised for 7 years
(i) repayment of Rupee loans availed domestically for capital expenditure.
(ii) on-lending by NBFCs for the same purpose.
It may be noted that:
a) ECB cannot be raised from foreign branches / subsidiaries of Indian banks. Q)

b) (b) the prescribed MAMP will have to be strictly complied with under all
circumstances.

(E) ECB raised for years
i repayment of Rupee loans availed domestically for purposes othertha
capital expenditure.
iil (on-lending by NBFCs for the same purpose \

It may be noted that for the categories mentioned at (B) to (E) § N

i ECB cannot be raised from foreign branches / subsidi banks.
ii.. the prescribed MAMP will have to be strictly compliedwith rall

circumstances. %
END-USES (NEGATIVE LIST) \
Question : 4 (Dec 2024) @

VVR. Murthy, an Industrialist, wishes to take External Commercial Borrowings from Norway for the
purpose of Repayment oan in India. Can he do so? Give the end-uses (Negative List) under
the External Comfnercial ings (ECB).

(5 marks) Q
f§\

The negative list, for which the ECB proceeds cannot be utilised, would include the following:

i. Real estate activities.
iil Investment in capital market.




iii. Equity investment.

*  Working capital purposes, except ECB raised from foreign equity holder for working capital
purposes, general corporate purposes or for repayment of Rupee loans and

except ECB raised for :

(i) working capital purposes or general corporate purposes
(ii) on-lending by Non-Banking Financial Companies (NBFCs) for working capital purposes or
general corporate purposes.

* General corporate purposes, except in case of ECB raised from foreign equity holder fofworking
capital purposes, general corporate purposes or for repayment of Rupee loans and except{ECB
raised for (i) working capital purposes or general corporate purposes (ii) on-lendifngbyaNBFCsfor
working capital purposes or general corporate purposes.

* Repayment of Rupee loans, except in case of ECB raised for (i) repayment ofilRupée loans availed
domestically for capital expenditure (ii) on-lending by NBFCs for the same,putpoesexand except
ECB raised for (i) repayment of Rupee loans availed domestically for purposes other than capital
expenditure (ii) on-lending by NBFCs for the same purpose.

* On-lending to entities for the above activities, except in case of ECByaised by NBFCs for (i)
working capital purposes or general corporate purposes (ii) on-lending by NBFCs for working
capital purposes or general corporate purposes and (i}ssepaymentof Rupee loans availed
domestically for capital expenditure (ii) on- lending by'"NBFCs for the same purpose and except
ECB raised for (i) repayment of Rupee loans availed domestically for purposes other than capital
expenditure (ii) on-lending by NBFCs for the same purpose.

LIMIT & LEVERAGE

Question : 5 (Dec 2024.01d Syllabus)

Explain the following with seference to External Commercial Borrowing (ECB): Limit and Leverage.

(3 marks)
Answer.:

Limit@and Leverage

All eligible borrowers can raise ECB up to USD 750 million or equivalent per financial year under the
automatic route. Further, in case of Foreign Currency denominated ECB raised from direct foreign
equity holder, ECB liability- equity ratio for ECB raised under the automatic route cannot exceed 7:1.

However, this ratio will not be applicable if the outstanding amount of all ECB, including the
proposed one, is up to USD 5 million or its equivalent.




Further, the borrowing entities will also be governed by the guidelines on debt equity ratio, issued, if
any, by the sectoral or prudential regulator concerned.

PROCEDURE OF RAISING ECB

Question : 6 (Dec 2021). (June 2024, Old Syllabus) & (June 2025)

Export & Import Bank of India wants to receive Foreign Direct Investment (FDI) and further rai
funds for its trade activities from Japan. State the procedure for raising External Co

Borrowings (ECB).
(5 marks) Q
Answer : §

1 All ECB can be raised under the automatic route if th rm to the parameters prescribed
under this framework.

2 For approval route cases, the borrowers may
format (Form ECB) for examination throug
keeping in view the overall guidelines,

pp h RBI with an application in prescribed
inAD Category | bank. Such cases shall be considered
ic situation and merits of the specific proposals.

above certain threshold limit (refixed from time to
Committee set up by the Reserve Bank.

3 ECB proposals received in the Reserve Ba
time) would be placed before th

4 The Empowered Committee xternal as well as internal members and the Reserve Bank
will take a final decision intthe cases taking into account recommendation of the Empowered

their propos uly filled in Form ECB.

Committee.
5 Entities defir%%i?ed CB under the automatic route may approach an AD Category | bank with
alo i

A\

REPORTING REQUIREMENTS
\ -

Question : 7

Enumerate the reporting requirements in respect of ECB.

(3 marks)




Answer :

Borrowings under ECB Framework are subject to following reporting requirements apart from any
other specific reporting required under the framework:

Loan Registration Number (LRN):

Any draw-down in respect of an ECB should happen only after obtaining the LRN from the Reserve
Bank. To obtain the LRN, borrowers are required to submit duly certified Form ECB, whichralso
contains terms and conditions of the ECB, in duplicate to the designated AD Category_lbank. In tush,
the AD Category | bank will forward one copy to the Director, Reserve Bank of India, Department of
Statistics and Information Management, External Commercial Borrowings DivisionjBandra-Kurla
Complex, Mumbai - 400 051. Copies of loan agreement for raising ECB are not requiredsdo be
submitted to the Reserve Bank.

Changes in terms and conditions of ECB:

Changes in ECB parameters in consonance with the ECB nérms, ineluding reduced repayment by
mutual agreement between the lender and borrower gsheuld be reported to the Department of
Statistics and Information Management through reyised Forim ECB at the earliest, in any case not
later than 7 days from the changes effect

Monthly Reporting of actual transactionss

The borrowers are required to reportactual ECB transactions through Form ECB 2 Return through
the AD Category | bank on monthly¥basis so as to reach Department of Statistics and Information
Management within sevenfWorkingrdays from the close of month to which it relates. Changes, if any,
in ECB parameters should also be‘incorporated in Form ECB 2 Return.

Late Submission Fee\(LSF) for delay in reporting:

Any borrawer,'whesis otherwise in compliance of ECB guidelines, can regularise the delay in
reportingiofidrawdown of ECB proceeds before obtaining LRN or delay in submission of Form ECB 2
retuins, by payment of prescribed late submission fees

Standard Operating Procedure (SOP) for Untraceable Entities:

The following SOP has to be followed by designated AD Category-I banks in case of untraceable
entities who are found to be in contravention of reporting provisions for ECB by failing to submit
prescribed return(s) under the ECB framework, either physically or electronically, for past eight
quarters or more.

CONVERSION OF ECB INTO EQUITY




Question : 8 (June 2019)

Whether conversion of ‘External Commercial Borrowing’ into equity is permissible? Comment.

(4 marks)

Answer :

Conversion of ECB, including those which are matured but unpaid, into equity is pesmitted subject to
the following conditions:

i The activity of the borrowing company is covered under the autematic route for Foreign
Direct Investment or Government approval is received, wherever applicable, for foreign
equity participation as per extant Foreign Direct Investment pelicy.

ii. The conversion, which should be with the lender’s consent and,without any additional
cost, should not result in contravention of eligibility.andbreach of applicable sector cap
on the foreign equity holding under Foreign Direct Investment policy;

iii. Applicable pricing guidelines for shares are.complied with;

iv. In case of partial or full conversion of ECB'into equity, the reporting to the Reserve Bank
will be as under:
. For partial conversion, the converted portion is to be reported in Form FC-GPR

prescribed for reporting of FDI flows, while monthly reporting to DSIM in Form ECB 2
Return will be with suitable‘femarksyyviz., “ECB partially converted to equity”.

. For full conversion, the entire partion is to be reported in Form FC-GPR, while reporting
to DSIM in Form ECB@2 Return should be done with remarks “ECB fully converted to
equity”. Subsequént.filing of Form ECB 2 Return is not required.

. For conversion of ECB4nte equity in phases, reporting through Form FC-GPR and Form
ECB 2 Return will also'be in phases.

V. Ifithe horrower concerned has availed of other credit facilities from the Indian banking
system, including foreign branches/subsidiaries of Indian banks, the applicable
prudential guidelines issued by the Department of Banking Regulation of Reserve Bank,
including guidelines on restructuring are complied with;

viy Consent of other lenders, if any, to the same borrower is available or atleast information
regarding conversions is exchanged with other lenders of the borrower;
vii. For conversion of ECB dues into equity, the exchange rate prevailing on the date of the

agreement between the parties concerned for such conversion or any lesser rate can be
applied with a mutual agreement with the ECB lender. It may be noted that the fair
value of the equity shares to be issued shall be worked out with reference to the date of
conversion only.




HEDGING

Question : 9 (June 2022)

How hedging is regulated under External Commercial Borrowing framework?

(4 marks)

Answer : Q '

* The overseas lender, in case of INR denominated ECB, will be eligible t
through permitted derivative products with AD Category - | banks in |

* The lender can also access the domestic market through branches/is
abroad or branches of foreign bank with Indian presence on alb o‘back basis.

*  Startups raising ECB in foreign currency, whether having n ura e or not, are exposed to
currency risk due to exchange rate movements and hence are advised to ensure that they have
an appropriate risk management policy to manage ial risk arising out of ECB.

uestion : 10 (Dec 2023, Old Syllabus &

rowings (ECB) are required to follow the guidelines for
oral or prudential regulator in respect of foreign

exposure

of Indian banks

(4 marks) <
Answer : ® :
e T X@i@der, in case of INR denominated ECB, will be eligible to hedge its INR exposure

ermitted derivative products with AD Category - | banks in India.
ender can also access the domestic market through branches/ subsidiaries of Indian banks
oad or branches of foreign bank with Indian presence on a back to back basis.
e Start-ups raising ECB in foreign currency, whether having natural hedge or not, are exposed to
currency risk due to exchange rate movements and hence are advised to ensure that they have
an appropriate risk management policy to manage potential risk arising out of ECB.




CHAPTER : 5 FOREIGN TRADE POLICY AND
PROCEDURE

OBJECTIVES OF FTP 2023

Question : 1 (Dec 2022), (Dec 2021) & (June 2019)

Elaborate the objectives of Foreign Trade Policy (FTP) (2015-2020) of India.

(4 marks)

Answer :

India’s Foreign Trade Policy (FTP) has, conventionally, beensformulated for five years at a time and

reviewed annually. The focus of the FTP has been to provide a framework of rules and procedures

for exports and imports and a set of incentives for promoting exports. The FTP for 2015-20 seeks to
achieve the following:-

(i) To provide a stable and sustainable policysenvironment for foreign trade in merchandise and
services;

(ii) To link rules, procedures and incentives fer exports and imports with other initiatives such as
"Make in India", Digital India and'Skill fadia to create an ‘Export Promotion Mission’ for India;

(iii) To promote the diversification‘ef India’s export by helping various sectors of the Indian economy
to gain global competitiveness with a view to promote exports;

(iv) To create an arehitecturéor India’s global trade engagement with a view to expanding its
markets and better integrating with major regions, thereby increasing the demand for India’s
product and eontributing’to the government’s flagship "Make in India" initiative;

(v) To provide ame€hanism for regular appraisal in order to rationalise imports and reduce the trade
imbalance:

KEY HIGHLIGHTS OF FTP 2023

Question : 2 (Dec 2024)

What are the Key highlights of Foreign Trade Policy, 20237

(5 marks)




Answer :

Key Highlights of Foreign Trade Policy, 2023 are:

*  Process Re-Engineering and Automation

* Towns of Export Excellence

*  Recognition of Exporters

*  Promoting export from the districts

*  Streamlining SCOMET Policy

* Facilitating E-Commerce Exports

*  Facilitating under Export Promotion of Capital Goods (EPCG) Scheme
* Facilitating under Advance authorization Scheme

*  Merchanting trade

*  Amnesty Scheme

NATIONAL COMMITTEE ON TRADE FACILITATION (NCTF)
Question : 3 (June 2025)

State the objectives of the National Committe&wen Trade Facilitation (NCTF). How does the National
Trade Facilitation Action Plan aim to achieve these objectives under the Foreign Trade Policy, 2023?

(5 marks)
Answer :

India has ratified, theWorldTrade Organization’s Trade Facilitation Agreement (TFA) in April 2016.
To facilitate ceordination”and implementation of the TFA provisions, an inter-ministerial body i.e.,
National Committee/on Trade Facilitation (NCTF) has been constituted.

The aims ‘to achieVe the objects, NCTF has followed the four pillars of TFA as follows:

* Nransparency: focus on improved access to accurate and complete information.

*%. Technology: development and use of digital and detection technologies to ease out trade
bottlenecks and improve efficiency.

* Simplification: of procedures and Risk based Assessments. Simplified, uniform and harmonised
procedures with increased adoption of a risk based management approach.

* Infrastructure Augmentation: enhancement of infrastructure, particularly the road and rail
infrastructure leading to ports, and the infrastructure within ports, airports, ICDs, Land Customs
Stations is a major enabler for growth in trade that cuts across all stakeholders.




National Trade Facilitation Action Plan aims to achieve:

* Improvement in Ease of Doing Business through reduction in transaction cost and time
* Reduction in cargo release time

* Apaperless regulatory environment

* Atransparent and predictable legal regime

* Improved investment climate through better infrastructure.

STATUS HOLDER

Question : 4 (Dec 2023)

Who is status holder under the Foreign Trade Policy and Procedure of India\enumerated as per
Foreign Trade Policy.

(4 marks)
Answer :

Status Holder Certification

a. The objective behind certifying certainiexporter firms as “Status Holder” is to recognize such
exporter firms as business leaders who have,excelled in international trade and have successfully
contributed to country’s foreigntradeyStatus Holders are expected to not only contribute towards
India’s exports but also providesguidance and handholding to new entrepreneurs.

b. All exporters of goods, services.and technology having an import-export code (IEC) number, on
the date of application,'shall'be eligible for recognition as a status holder based on export
performance. An@applicant'may be categorized as status holder on achieving the threshold export
performance in the\current’and preceding three financial years as indicated in para 1.26 of Foreign
Trade Policy. Howeveryfor Gems & Jewellery Sector above export performance threshold during the
current and preceding two financial years shall be required. The export performance shall be
counted'en‘the basis of FOB of export earnings in freely convertible foreign currencies or in Indian
Rupées,as,per para 2.530f the FTP.

¢, Forideemed export, FOR value of exports in Indian Rupees shall be converted in USD at the
exchange rate notified by CBIC, as applicable on 1st April of each Financial Year.

d. For granting status, an export performance would be necessary in all the three preceding financial
years (and in all the two preceding financial years for Gems & Jewellery Sector).

Status Holder Categories




Status Category Export Performance Threshold In USD Million
One Star Export House 3
Two Star Export House 15
Three Star Export House 50
Four Star Export House 200
Five Star Export House 800

Question : 5 (Dec 2024, Old Syllabus) & (Dec 2019)

What are the privileges of status holder under the Foreign Trade Policy and Procedure?

(4 marks)
Answer :
Privileges of Status Holders

A Status Holder shall be eligible for privileges as unders

a. Authorisation and Customs Clearances for both imports and exports may be granted on self-
declaration basis;

b. Input-Output norms may be fixed on prierity Within 60 days by the Norms Committee; Special
scheme in respect of Input Output Nokms torbe notified by DGFT from time to time, for specified
status holder

c. Exemption from furnishing of\Bank GlUarantee for Schemes under FTP, unless specified otherwise
anywhere in FTP or HBP;

d. Exemption fromfcompulsory negotiation of documents through banks. Remittance / receipts,
however, would\be,received through banking channels;

e. Two starandabove Export houses shall be permitted to establish Export Warehouses as per
Department of Revenue guidelines.

f.Thestatussholders would be entitled to preferential treatment and priority in handling of their
consighments by the concerned agencies.

g. Manufacturers who are also status holders (Three Star/Four Star/Five Star) will be enabled to self-
certify their manufactured goods (as per their IEM/IL/LOI) as originating from India with a view to
qualify for preferential treatment under different preferential trading agreements (PTA), Free Trade
Agreements (FTAs), Comprehensive Economic Cooperation Agreements (CECA) and Comprehensive
Economic Partnership Agreements (CEPA). Subsequently, the scheme may be extended to remaining
Status Holders. Manufacturer exporters who are also Status Holders shall be eligible to self-certify
their goods as originating from India as per Para 2.93 (e) of Hand Book of Procedures.




h. Status holders shall be entitled to export freely exportable items (excluding Gems and Jewellery,
Articles of Gold and precious metals) on free of cost basis for export promotion subject to an annual
limit of Rupees One Crore or 2% of average annual export realization during preceding three
licensing years, whichever is lower. For export of pharma products by pharmaceutical companies,
the annual limit would be 2% of the average annual export realisation during preceding three
licensing years. In case of supplies of pharmaceutical products, vaccines and lifesaving drugs to
health programmes of international agencies such as UN, WHO-PAHO and Government health
programmes, the annual limit shall be up-to 8% of the average annual export realisation during
preceding three licensing years. Such free of cost supplies shall not be entitled to Duty Drawback or
any other export incentive under any export promotion scheme.

IMPORTER - EXPORTER CODE (IEC)

Question : 6 (June 2023)

What mandatory documents are required to be submitted for exporttandiimport of goods from/into
India?

(4 marks)

Answer :

Mandatory documents for expoud/ impoxt of goods from/into India

a. Mandatory documents requiredifor export of goods from India:
i. Bill of Lading/ Aifway Bill/ Lorry Receipt/ Railway Receipt/Postal Receipt
ii. Commercial Inveice,cum Packing List

iii. Shipping Bill¥Bilsof Export/ Postal Bill of Export

b. Mandatory documents required for import of goods into India

i. Bill'of Lading/Airway Bill/Lorry Receipt/ Railway Receipt/Postal Receipt in form CN-22 or CN 23 as
the case may be.

ii. Commercial Invoice cum Packing List

iii. Bill of Entry




c. For export or import of specific goods or category of goods, which are subject to any restrictions/
policy conditions or require NOC or product specific compliances under any statute, the regulatory
authority concerned may notify additional documents for purposes of export or import.

d. In specific cases of export or import, the regulatory authority concerned may electronically or in
writing seek additional documents or information, as deemed necessary to ensure legal compliance.

Question : 7 (June 2022)

What is Importer-Exporter Code? How is it obtained?

(4 marks)
Answer :

An IEC is a 10-character alpha-numeric number allotted to‘an entity (firm/company/LLP etc.) and is
mandatory for undertaking any export/import activities.

With a view to maintain the unique identity of an entity, céAsequent upon introduction /
implementation of GST, IEC shall be same as,PermanentAccount Number(PAN) and shall be
separately issued by DGFT based on an online‘application.

The procedure to obtain IEC is following:

(1) Application for obtaining IEC can be\filed manually and submitting the form in the office of
Regional Authority (RA),of DGEI. Alternatively, Exporters/Importers shall file an application in
ANF 2A Format for grant of es[EC.

Those who have digital signatures can sign and submit the application online along with the requisite
documents. Others may take a printout of the application, sign the undertaking declaration, upload
the same with other requisite documents and thereafter submit the signed copy of the online
applicatioh fekmito concerned jurisdictional Regional Authorities (RA) either through post or by
hand.

(2) Deficiency. in the application form has to be removed by re-logging onto 'Online IEC application
on DGFT, website and filling the form again by paying the requisite application processing charge.

(3) When an e-IEC is approved by the competent authority, applicant is informed through e-mail that
a computer-generated e-1EC is available on the DGFT website.

By clicking on ‘Application Status' having filled and submitted the requisite details in ‘Online IEC
Application webpage, applicant can view and print his e- IEC.

Mandatory documents for export/ import of goods from/into India




a. Mandatory documents required for export of goods from India:
i. Bill of Lading/ Airway Bill/ Lorry Receipt/ Railway Receipt/Postal Receipt
ii. Commercial Invoice cum Packing List

iii. Shipping Bill/Bill of Export/ Postal Bill of Export

b. Mandatory documents required for import of goods into India

i. Bill of Lading/Airway Bill/Lorry Receipt/ Railway Receipt/Postal Receipt in form CN-22 as
the case may be.

ii. Commercial Invoice cum Packing List

iii. Bill of Entry

bject to any restrictions/
y statute, the regulatory
offexport or import.

c. For export or import of specific goods or category of goods,
policy conditions or require NOC or product specific complianc
authority concerned may notify additional documents for, o)

d. In specific cases of export or import, the regulat ty concerned may electronically or in
writing seek additional documents or infor % med necessary to ensure legal compliance.

PRINCIPLES OF RESTRICTIONS

ion : 8 (June 2
Explain the ‘Prinei of Restrictions’ under Foreign Trade Policy and Procedure.
(4 marks)Q~

Principles of Restrictions DGFT may, through a Notification, impose ‘Prohibition’ or ‘Restriction’:

a) on export of foodstuffs or other essential products for preventing or relieving critical shortages;

b) on imports and exports necessary for the application of standards or regulations for the
classification, grading or marketing of commodities in international trade;




c¢) on imports of fisheries product, imported in any form, for enforcement of governmental measures
to restrict production of the domestic product or for certain other purposes;

d) on import to safeguard country’s external financial position and to ensure a level of reserves;
e) on imports to promote establishment of a particular industry;

f) for preventing sudden increases in imports from causing serious injury to domestic producers or to
relieve producers who have suffered such injury;

g) for protection of public morals or to maintain public order;
h) for protection of human, animal or plant life or health;
i) relating to the importations or exportations of gold or silver;

j) necessary to secure compliance with laws and regulations including those relating to the
protection of patents, trademarks and copyrights, and the prevention of deeeptive‘practices;

k) relating to the products of prison labour;

) for the protection of national treasures of artistic, historic or archaeolegical value;

m) for the conservation of exhaustible natural resources;

n) for ensuring essential quantities for the domestic processing industry;

o) essential to the acquisition or distribution of preducts in general or local short supply;
p) for the protection of country’s essential security interests

i. relating to fissionable materials or the,materials frem which they are derived;

ii. relating to the traffic in arms, ammunitiomand implements of war;

iii. taken in time of war or other emergency'in international relations; or

qg) in pursuance of country’s obligations under the United Nations Charter for the maintenance of
international peace andsecurity.

PAYMENTS AND RECEIPTS ON IMPORTS / EXPORTS

Question.: 9

Explain Denomination of Export Contracts under the India’s Foreign Trade Policy and Procedure.

(5 marks)

Answer :




a. All export contracts and invoices shall be denominated either in freely convertible currency
or Indian rupees but export proceeds shall be realized in freely convertible currency.

b. However, export proceeds against specific exports may also be realized in rupees, provided
it is through a freely convertible Vostro account of a non-resident bank situated in any
country other than a member country of Asian Clearing Union (ACU) or Nepal or Bhutan.
Additionally, rupee payment through Vostro account must be against payment in free
foreign currency by buyer in his non-resident bank account. Free foreign exchange remitted
by buyer to his non-resident bank (after deducting bank service charges) on account of this
transaction would be taken as export realization under export promotion schemes of FTP.

c. Contracts (for which payments are received through Asian Clearing Union (ACU) ghall'be
denominated in ACU Dollar.

* However, participants in the ACU may settle their transactions in A€U Dollar or in
ACU Euro as per RBI Notifications. Central Government mayarelaxyprovisions of this
paragraph in appropriate cases.
* Export contracts and invoices can be denominated in Indian‘rupees against EXIM
Bank/ Government of India line of credit.
d. Invoicing, payment and settlement of exports and imparts isalso permissible in INR subject
to compliances as under RBI’s A.P. (DIR Series) Circular Ne.10 dated 11th July, 2022.

Accordingly, settlement of trade transactions in INRshall‘take place through the Special Rupee
Vostro Accounts opened by AD banks in India as permittedunder Regulation 7(1) of Foreign
Exchange Management (Deposit) Regulations, 2046, inaccordance to the following procedures:

i. Indian importers undertaking importsthrough this mechanism shall make payment in INR
which shall be credited into the Spgeéial Vostro account of the correspondent bank of the partner
country, against the invoices forthe supply of goods or services from the overseas seller
/supplier.

ii. Indian exporters, undertaking exports of goods and services through this mechanism, shall be
paid the export proceeds in INR from the balances in the designated Special Vostro account of
the correspondent bank'of the partner country.

Question :.10

Wirit€"asshortinote on: Export Credit Agencies (ECAs)

(8. matks)
Answer :

a. Export Credit Agencies (ECAs) are policy instruments for Government to support exports.
ECAs support exports by insurance, guarantee and also direct lending. Export Credit




Agencies (ECAs) like Export Credit Guarantee Corporation of India Ltd. (ECGC) provides credit
insurance support to exports and export credit lending.

b. Covers issued by ECGC to exporters, protect against losses arising out of payment failures
due to insolvency or default of the buyers or due to political risks. Exporters can diversify
their markets in addition to protecting existing markets through such covers.

c. ECGC also supports Medium and Long term (MLT) exports including project exports. Exim
Bank is the other ECA in the business of lending for MLT exports and fronting the
government’s line of credit.

d. ECGC indemnifies losses of exporters in export trade due to insolvency or default of the
buyer.

e. Additionally, losses due to political risk like war, sudden import restriction, promflgation of
law or decree after the shipment has been affected are also covered.

f. Some of the anti- dumping measures or non-tariff barriers introduced after a shipment has
been made will come under the purview of the political risk. In such cases exporter’s interest
are protected by ECGC.

EXPORT PROMOTION CAPITAL GOODS (EPCG) SCHEME

Question : 11 (Dec 2023, Old Syllabus)

Explain the coverage of Export Promotion of €apital Geods (EPCG) Scheme in Foreign Trade Policy,
2023.

(5 marks)
Answer :

(a) EPCG schemefcovers manufacturer exporters with or without supporting manufacturer(s),
merchant exporterstied to supporting manufacturer(s) and service providers. Name of supporting
manufacturer(s)shall be endorsed on the EPCG Authorisation before installation of the capital goods
in the factory /‘premises of the supporting manufacturer(s). In case of any change in supporting
manufacturer(s), the RA shall intimate such change to jurisdictional Customs Authority of existing as
well'as‘ehanged supporting manufacturer(s) and the Customs at port of registration of
Autherisation.

(b) Export Promotion Capital Goods (EPCG) Scheme also covers a service provider who is certified as
a Common Service Provider (CSP) by the DGFT - HQs, Department of Commerce in a Town of Export
Excellence or Prime Minister Mega Integrated Textile Region and Apparel Parks (PM MITRA) subject
to provisions of Foreign Trade Policy/Handbook of Procedures with the following conditions:

(i) Common utility services like providing Electricity, Water, Gas, Sanitation, Sewerage,
Telecommunication, Transportation etc. shall not considered for benefit of CSP;




(i) Export by users of the common service shall be counted towards fulfillment of EO of the CSP
provided the EPCG Authorisation details of the CSP is mentioned in the respective Shipping bills and
concerned RA must be informed about the details of the users prior to such export;

(i) Such export will not count towards fulfillment of specific export obligation in respect of other
EPCG Authorisations of the user;

(iv) Authorisation holder shall be required to submit Bank Guarantee (BG) which shall be equivalent
to the duty saved. BG can be given by CSP or by any one of the users or a combination thereof, at
the option of the CSP; and Capital goods shall be installed within a Town of Export Excellence or PM
MITRA.

Question : 12 (June 2022)

How does Export Promotion Capital Goods Scheme facilitate the import of ¢apital goods for
producing quality goods and services to enhance Indian Export Competitiveness?

(4 marks)
Answer :

The objective of the EPCG Scheme is to facilitateimport of capital goods for producing quality goods
and services and enhance India’s manufaeturingicompetitiveness.

EPCG Scheme provides for following:

1. EPCG Scheme allows import of capital goods (except those specified in negative list in Appendix
5 F) for pre-production, production and post-production at zero customs duty. Capital goods
imported undér EPCGAuthorisation for physical exports are also exempt from IGST and
Compensation'€éss, leviable thereon under the subsection (7) and subsection (9) respectively, of
section 3 of the'\Customs Tariff Act, 1975, as provided in the notification issued by Department of
Revenue. Alternatively, the Authorisation holder may also procure Capital Goods from
indigenous sources in accordance with provisions of paragraph 5.07 of FTP.

Capital goods for the purpose of the EPCG scheme shall include:

a)\€apital Goods as defined in Chapter 11 including in CKD/SKD condition thereof;

b) Computer systems and software which are a part of the Capital Goods being imported;
¢) Spares, moulds, dies, jigs, fixtures, tools & refractories; and

d) Catalysts for initial charge plus one subsequent charge.

2. Import under EPCG Scheme shall be subject to an Export Obligation (EO) equivalent to 6 times of
duties, taxes and cess saved on capital goods, to be fulfilled in 6 years reckoned from date of issue of
Authorisation.




3. Import/procurement under EPCG scheme shall also be subjected to Average Export Obligation
(AEO) as given in para 5.04(c) of FTP.

4. Authorisation shall be valid for import for 24 months from the date of issue of Authorisation.
Revalidation of EPCG Authorisation shall not be permitted.

5. In case Integrated Tax and Compensation Cess are paid in cash on imports under EPCG, incidence
of the said Integrated Tax and Compensation Cess would not be taken for computation of net duty
saved provided Input Tax Credit is not availed.

6. Import of items which are restricted for import shall be permitted under EPCG Scheme only after
approval from Exim Facilitation Committee (EFC) at DGFT Headquarters.

7. If the goods proposed to be exported under EPCG Authorisation are restricted forfexport, the
EPCG Authorisation shall be issued only after approval for issuance of Export Authorisationfrom
Exim Facilitation Committee (EFC) at DGFT Headquarters.

8. Authorisation under EPCG Scheme shall not be issued for import of any ‘CapitalkGoods (including
Captive plants and Power Generator Sets of any kind) for

(i) Export of electrical energy (power),

(ii) Supply of electrical energy (power) under deemed exports,
(i) Use of power (energy) in their own unit, and

(iv) Supply/export of electricity transmission serviées.

9. Import of items which are restricted for imfpert.shall'be permitted under EPCG Scheme only after
approval from EXIM Facilitation Committee (ERC) at,DGFT Headquarters.

10. If the goods proposed to be expotted under EPCG authorization are restricted for export, the
EPCG authorization shall be issued only after approval for issuance of export authorization from
EXIM Facilitation Committee at\DGFI Headquarters.

SALE OF UNUTILIZED MATERIAL AND CAPITAL GOODS

Question& 1T3y(Dec 2018)

Capital goods and spares that have become obsolete/surplus, may be exported, transferred to
another Special Economic Zone unit but law does not permit to dispose of in Domestic Tariff Area on
payment of applicable duties. Comment.

(5 marks)
Answer :

Provision Of Law:




*  According to Foreign Trade Policy 2015-20, Capital goods and spares that have become
obsolete/ surplus, may be exported or transferred to SEZ unit, transferred to another
EOU/EHTP/STP/BTP/on payment of applicable GST and compensation cess or disposed of in DTA
on payment of applicable GST and compensation cess and duties of Customs leviable under First
Schedule of the Customs Tariff Act, 1975.

* Benefit of depreciation will be available in case of disposal in DTA only when the unit has
achieved positive NFE taking into consideration the depreciation allowed.

* No duty shall be payable other than the applicable taxes under GST laws incase capital goods,
raw material consumables, spares, goods manufactured, processed or packaged, and scrap/
waste/remnants /rejects are destroyed within unit after intimation to Customs authorities or
destroyed outside unit with permission of Customs authorities.

* Destruction as stated above shall not apply to gold, silver, platinum, diamond, pre€ieus,and
semi-precious stones.

Conclusion/Analysis:

> Inview of the above, the statement, capital goods and spares that fave'become
obsolete/surplus, may be exported, transferred to another Special Economic Zone (SEZ) unit but
law does not permit to dispose of in Domestic Tariff Area (DTA) on payment of applicable duties
is incorrect.

DEEMED EXPORTS

Question : 14 (June 2024)

What is the meaning of “Deemeéd,Exports” for the purpose of Foreign Trade Policy (FTP) and Goods
and Service Tax (GST). What are'thie benefits for Deemed Exports?

(5 marks)
Answer :

DeemedExports for the purposed of foreign Trade Policy (FTP) and Good and Services Tax (GST) are
givembelow:

(i) “Deemed Exports” for the purpose of this FTP refer to those transactions in which goods
supplied do not leave country, and payment for such supplies is received either in Indian
rupees or in free foreign exchange. Supply of goods as specified in Paragraph 7.02 below
shall be regarded as “Deemed Exports” provided goods are manufactured in India.

(ii) “Deemed Exports” for the purpose of GST would include only the supplies notified under
Section 147 of the CGST/SGST Act, on the recommendations of the GST Council. The benefits




of GST and conditions applicable for such benefits would be as specified by the GST Council
and as per relevant rules and notification.

Benefits for Deemed Exports are as follow:

Deemed exports shall be eligible for any / all of following benefits in respect of manufacture and
supply of goods, qualifying as deemed exports, subject to terms and conditions as given in HBP and
ANF-7A:

(a) Advance Authorisation / Advance Authorisation for annual requirement / DFIA.
(b) Deemed Export Drawback.

(c) Refund of terminal excise duty for excisable goods mentioned in Schedule 4 of Central\Excise"Act,
1944 provided the supply is eligible under that category of deemed exports and theraiis ho
exemption.

It may be noted that “Excisable goods” means any goods produced or manufaeturedin India and
subject to duty of excise under Central Excise and Salt Act 1944(10of 1944).

QUALITY COMPLAINTS AND TRADE DISPUTES

Question : 15 (June 2021)

Which types of complaints and trade disputes may e raised against the exporters to maintain a
good image of the country in abroad 46 premete export?

(4 marks)
Answer :

*  Exporters\needitoyprdject a good image of the country abroad to promote exports. Maintaining
an enduringselationship with foreign buyers is of utmost importance, and complaints or trade
disputes, whenever they arise, need to be settled amicably as soon as possible. Importers too
mayshave grievances as well.

* \Jmanenhdeavour to resolve such complaints or trade disputes and to create confidence in the
business environment of the country, a mechanism is being laid down to address such
complaints and disputes in an amicable way.

* Complaints/Disputes between two or more Indian entities are not covered under this
mechanism. Similarly, complaints/disputes between two or more foreign entities are also not
covered.

* The following type of complaints may be considered:

(a) Complaints received from foreign buyers in respect of quality of goods or services or technology
supplied by exporters from India;




(b) Complaints of importers against foreign suppliers in respect of quality of the goods or services or
technology supplied; and

(c) Complaints of unethical commercial dealings categorized mainly as non-supply/ partial supply of
goods or services or technology after confirmation of order; supplying goods or services or
technology other than the ones as agreed upon; non- payment; non-adherence to delivery
schedules, etc.

Question : 16 (Dec 2024, Old Syllabus)

Explain the composition of ‘Committee on Quality Complaints and Trade Disputes’{CQCTD) tmder
the India’s Foreign Trade Policy and Procedure.

(4 marks)
Answer :

The ‘Committee on Quality Complaints and Trade Disptites’ (CQEID) would be constituted under the
Chairpersonship of the Head Office.

The CQCTD may comprise of the following members:
1. Additional DGFT/Joint DGFT/ (H.0.0): Chaitperson
2. Representative of Bureau of India Standard (BIS): Member

3. Representative of Agricultural and Precessed Food Products Export Development Authority:
Member

4, Representative of the.Branch Manager of the concerned Bank: Member

5. Representativefof Federation of Indian Exporter Organisation / and OR Export Promotion Council:
Member

6. Representative, of Export Inspection Agency: Member

7. Nomineg of Direéetor of Industries of State Government: Member
8. Nominee*of Development Commissioner of MSME: Member

9. Officer as nominated by Chairperson: Member Secretary

10. Any other agency, as co-opted by Chairperson: Member

SCOMET: SPECIAL CHEMICALS. ORGANISMS, MATERIALS. EQUIPMENT AND TECHNOLOGIES

Question : 17




Write short note on: SCOMET List

(3 marks)

Answer :

*  Export of dual-use items, including software and technologies, having potential civilian /

industrial applications as well as use in weapons of mass destruction is regulated.
* ltis either prohibited or is permitted under an Authorization unless specifically exe
* SCOMET is an acronym for Special Chemicals, Organisms, Materials, Equipment, 3

ted.

itions and

Technologies.

* Accordingly, the SCOMET list is our National Export Control List of dual use i

nuclear related items, including software and technology and is aligned,t ontrol lists of the

all the multilateral export control regimes and conventions.

*  The SCOMET List has been notified under Appendix 3 to Sched (HS) Classification of
Export and Import Items, which is available on the website %




CHAPTER : 6 AW RETATING TO SPECIAL
ECONOMIC ZONES

INTRODUCTION & SAILENT FEATURES

Question : 1 (June 2021) & (Dec 2021)

What is meant by Special Economic Zone (SEZ)? State the purpose and salient features of,the Special
Economic Zones Act, 2005.

(4 marks)
Answer :

Special Economic Zones (SEZ) are growth engines that can'hoost manufacturing, augment exports
and generate employment. In order to give a long term and'stable policy framework with minimum
regulatory regime and to provide expeditious and single'window clearance mechanism, the
Government enacted Special Economic Zones Act, 2005.

The salient features of the Act are as under:

(i) matters relating to establishment of Special Economic Zone and for setting up of units therein,
including requirements, obligatiéns and entitlements;

(ii) matters relating to requirements for'setting up of off-shore banking units and units in
International Financial Service Center in Special Economic Zone, including fiscal regime governing the
operation of such units;

(iii) the fiscal regime for developers of Special Economic Zones and units set up therein;
(iv) singlewvindew clearance mechanism at the Zone level;

(v) establishment of an Authority for each Special Economic Zone set up by the Central Government
to impart greater administrative autonomy; and

(vi) designation of special courts and single enforcement agency to ensure speedy trial and
investigation of notified offences committed in Special Economic Zones.

ESTABLISHMENT OF SPECIAL ECONOMIC ZONE

Question : 2 (Dec 2018)




Who can establish the Special Economic Zone? Discuss.

(4 marks)
Answer :

*  As per Section 3 of the Special Economic Zones Act, 2005, Central Government, State
Government, or any other person, jointly or severally, may establish a Special Economic.Zone.

* Any person who, intends to set up a Special Economic Zone, may, after identifying therareas
make a proposal to the State Government concerned for the purposes of setting up.aiSpecial
Economic Zone.

* Italso allows a person, at his option to make a proposal directly to the Board for the purpose of
setting up Special Economic Zone.

* Incase a State Government intends to set up the Special Economic Zone, it,may after identifying
the area, forward the proposal directly to the Board of Approval farsetting up of Special
Economic Zone.

* However, the Central Government has been empowered tg'setwup and notify the Special
Economic Zone without consulting the State Government concerned; without referring the
proposal to the Board.

GUIDELINES FOR NOTIFYING SPECIAL ECONOMIC ZONE

Question : 3 (Dec 2024, Old Syllabus)

What is a Special Economi€Zon&? What are the guidelines for notifying Special Economic Zone?

(4 marks)
Answer :
SpeciakEeonemic Zone (SEZ)

* Special Economic Zone (SEZ) is a specifically delineated duty-free enclave and shall be deemed to
be foreign territory for the purposes of trade operations and duties and tariffs.

* Special Economic Zones (SEZ) are growth engines that can boost manufacturing, augment
exports and generate employment.

* The SEZs require special fiscal and regulatory regime in order to impart a hassle-free operational
regime encompassing the state-of-the-art infrastructure and support services.




Guidelines for notifying Special Economic Zone

Section 5 stipulates broader guidelines to be considered by the Central Government, while notifying
any area as a Special Economic Zone or an area to be included in the SEZ and in discharging its
functions under the Act.

These include:
(a) generation of additional economic activity;

(b) promotion of exports of goods and services;
(d) creation of employment opportunities;

(e) development of infrastructure facilities; and %
(f) maintenance of sovereignty and integrity of India, the security of the Stat r y relations

with foreign States.

uestion : 4 (Dec 2024) & (June 2022 < Q
What are the guidelines for Notifying the Special n%n under section 5 of Special Economic
Zone Act 20057

(5 marks) ®
Answer : %&
Guidelines for notifyin@mic Zone

(c) promotion of investment from domestic and foreign sources; &

Section 5 stipulate er guidelines to be considered by the Central Government, while notifying
any area pecial Economic Zone or an area to be included in the SEZ and in discharging its
functi 0 he Act.

eneration of additional economic activity;
(b) promotion of exports of goods and services;
(c) promotion of investment from domestic and foreign sources;
(d) creation of employment opportunities;

(e) development of infrastructure facilities; and




(f) maintenance of sovereignty and integrity of India, the security of the State and friendly relations
with foreign States.

BOARD OF APPROVAL

Question : 5 (Dec 2023, Old Syllabus)

What are the duties, powers and functions of “‘Board of Approval’’ regarding orderly development of
Special Economic Zones under Special Economic Zones Act, 2005?

(4 marks)

Answer :

Duties, powers and functions of Board of Approval

*  Section 9 of the Special Economic Zones Act, 2005 casts\tipen,the Board the duty to promote
and ensure orderly development of the Special’'Economi¢ Zones. The powers and functions of
the Board, inter alia, include:

(a) granting of approval or rejecting proposaller medifying such proposals for establishment of the
Special Economic Zones;

(b) granting approval of authorisedseperations to be carried out in the Special Economic Zones by
the Developer;

(c) granting of approval tolthe Developers or Units (other than the Developers or the Units which are
exempt from obtainingiapproval under any law or by the Central Government) for foreign
collaborations andforeign disect investments (including investments by a person resident outside
India) in the Special Economic Zone for its development, operation and maintenance;

(d) granting.oftapprevalior rejecting proposal for providing infrastructure facilities in a Special
Economic Zonevormodifying such proposals;

(egranting, a licence to an industrial undertaking referred to in section 3(d) of IDR Act, if such
undertaking is established, as a whole or part thereof, or proposed to be established, in a Special
Economic Zone;

(f) suspension of the letter of approval granted to a Developer and appointment of an Administrator
under Section 10(1) of the Act;

(g) disposing of appeals preferred under Section 15(4) and Section 16(4) of the Act;

(h) performing such other functions as may be assigned to it by the Central Government




* Section 9(3) empowers the Board of Approval to delegate such powers and functions as it may
deem fit to one or more Development Commissioners for effective and proper discharge of the
functions of the Board.

* Section 9(5) stipulates that the Board in exercise of its powers and performance of its functions
be bound by such directions on questions of policy, as the Central Government may give in
writing to it from time to time.

Question : 6 (June 2024)

XYZ Ltd. has been granted approval by the Board of Approval for foreign collaboratighs‘and,foreign
direct investments (including investments by a person resident outside India) in the Spectal
Economic Zone for its development, operation and maintenance. XYZ Ltd. Has persistently*defaulted
in complying with the directions of the Board. What action can be taken hy the.Board of Approval
against XYZ Ltd. under Section 10 of the Special Economic Zones Act, 2005?

(5 marks)

Answer :

*  Section 10 of the Special Economic Zones Act. 2005 empowers the Board to suspend the letter of
approval granted to the Developer for awhole or part of his area established as Special
Economic Zone for a period not exceeding one year and appoint an Administrator to discharge
the functions of the developer inlaccordance with the terms and conditions of the letter of
approval and manage the SpécialhEcenomic Zone accordingly.

The suspension may béorderechby/the Board, if in its opinion following circumstances exist:

The developer is unable,to discharge the functions for perform the duties imposed on him

The developer has persistently defaulted in complying with the directions of the Board

The financialosition of the developer is such that he is unable fully and efficiently discharge the
duties and obligations imposed on him by the letter of approval.

w N e

*  However, no letter of approval can be suspended unless the Board has given to the Developer
notless than three months’ notice, in writing, stating the grounds on which it proposes to
susSpend the letter of approval, and has considered any cause shown by the Developer within the
peried of that notice, against the proposed suspension.

* Nlthas been further provided that the Board may, instead of suspending the letter of approval
permit it to remain in force subject to such further terms and conditions as it thinks fit to
impose. Section 10(4) makes any further terms or conditions so imposed binding upon the
Developer. These terms and conditions have the force and effect as if they were contained in the
letter of approval.

* In case the Board suspends a letter of approval, it has been put under obligation to serve a
notice of suspension upon the Developer and fix a date for suspension to take effect. Upon
suspension of the letter of approval, the Special Economic Zone of the Developer vests in the




Administrator for a period not exceeding one year or up to the date on which the letter of
approval for such Special Economic Zone is transferred, whichever is earlier.

* This section also contains provisions for transfer of the Special Economic Zone of a Developer
whose licence has been suspended and take other actions consequent upon the suspension of
the letter of approval. The Board of Approval has been empowered to issue such directions or
formulate such scheme as it may consider necessary for operation of such Special Economic
Zone.

DEVELOPMENT COMMISSIONER

Question : 7 (Dec 2019) & (June 2024, Old Syllabus)

State the prime functions of the Development Commissioner as incorporatediinthe Special
Economic Zones Act, 2005.

(5 marks)
Answer :

Section 12 of the Special Economic Zone Act}2005,dealing with the functions of the Development
Commissioner requires every Development Commissioner to take steps in order to discharge his
functions to ensure speedy development ofithe Special Economic Zone and promotion of exports
therefrom.

The functions of the DevelopmentCommissioner include:
(a) guide the entrepreneursifor setting up of Units in the Special Economic Zone;

(b) ensure and take suitable steps for effective promotion of exports from the Special Economic
Zone;

(c) ensure’proper coordination with the Central Government or State Government Departments
concernedior agencies with respect to, or for above purposes;

(d) moniter the performance of the Developer and the Units in SEZ;

(e) discharge such other functions as may be assigned to him by the Central Government under this
Actorany other law for the time being in force; and

(f) any other functions as may be delegated to him by the Board of approval.

APPROVAL COMMITTEE

Question : 8 (Dec 2022)




How the approval committee is constituted under the Special Economic Zone Act, 2005 ?

(4 marks)
Answer :

*  Section 13 of the Special Economic Zones Act, 2005 empowers the Central Government te
constitute by notification, a Committee for every Special Economic Zone, to be called.the
Approval Committee to exercise the powers and perform the functions as specified.

* Inthe case of existing Special Economic Zones, the Approval Committee is required to be
constituted within six months from the date of commencement of the Act and,in case 6fsother
Special Economic Zones established after the commencement of the Act within six menths from
the date of establishment of such Special Economic Zone.

* This section also contains provisions relating to composition of meetings‘andiits quorum and
requires all orders and decisions and instructions of the ApproyakCommittee to be
authenticated by the signature of the Chairperson or any otheriMembemnas may be authorised
by the Approval Committee.

Question : 9 (Dec 2019)

Explain the functions and powers of ApprovahGemnittee under the Special Economic Zone Act,
2005.

(4 marks)
Answer :

Section 14 of'the SpeciallEconomic Zones Act, 2005 empowers every Approval Committee to
discharge the'functions and exercise the powers in respect of the following matters:

(a). approve, the'import or procurement of goods from the Domestic Tariff Area, for carrying on the
autherised,operations by a Developer in the Special Economic Zone;

(b). approve providing of services by a service provider from outside India or from the Domestic Tariff
Area for carrying on the authorised operations by the Developer, in the Special Economic Zone;

(c) monitor the utilisation of goods or services or warehousing or trading in the Special Economic
Zone;

(d) approve, modify or reject proposals for setting up Units for manufacturing or rendering of
services or warehousing or trading in SEZ in accordance with the provisions of Section 15(8) of the
Act;




(e) allow on receipt of approval foreign collaborations and foreign direct investments, including
investments by a person outside India for setting up a Unit;

(f) monitor and supervise compliance of conditions subject to which the letter of approval or
permission, if any, is granted to the Developer or entrepreneur; and

(g) perform any other functions as may be entrusted to it by the Central Government or the State
Government concerned, as the case may be.

In case the developer is Central Government, the approval committee has been empowered to
exercise all powers of the approval committee, until the constitution of Approval Committegs

SETTING UP OF UNIT

Question : 10 (June 2023)

Explain the provisions with regard to setting up of unit under Séctiom15 of the Special Economic
Zones Act, 2005.

(5 marks)
Answer :

* Section 15 of the Special Econemic®ZonesvAct, 2005 entitles any person, who intends to set up a
Unit for carrying on the authorisedeperations in a Special Economic Zone, to submit a proposal
to the Development Cammissienersconcerned.

* The Development Commissioner in turn place the proposal before the Approval Committee for
its approval.

*  The ApprovaldlCommittee may, approve the proposal with or without modification, and subject
to such terms and conditions as it may deem fit, or reject the same.

* In case.of modification or rejection of a proposal, the Approval Committee has been put under
obligation to afford a reasonable opportunity of being heard to the person concerned and after
récording thesreasons therefor, either modify or reject the proposal.

*4. ‘Sub:section (4) entitles a person aggrieved by an order of the Approval Committee, to make an
appeal to the Board of Approvals, within the prescribed time and specified manner. Sub- section
(8) empowers the Central Government to prescribe the requirements (including the period for
which a unit may be set up) subject to which the Approval Committee may approve, modify or
reject the proposal.

* The Development Commissioner may, after the approval of the proposal, grant a letter of
approval to the person concerned to set up a Unit and undertake in the Unit such operations
which the Development Commissioner may authorise and every such operation so authorised is
mentioned in the letter of approval.




OFFSHORE BANKING UNIT

Question : 11 (June 2021) & (June 2019)

What is an Offshore Banking Unit? Explain the procedure for setting up and operation of Offshore
Banking Unit.

(4 marks)
Answer :

* According to Section 2(u) of the Special Economic Zones Act, 2005 Offsheore,Banking Unit means
a branch of a bank located in a Special Economic Zone and which has.obtained the permission
under clause (a) of sub-section (1) of Section 23 of the Banking Regulation Act, 1949.

* Section 17 dealing with setting up and operation of offshore Banking Unit provides that an
application for setting up and operation of an Offshore Banking Unit in a Special Economic Zone
may be made to the Reserve Bank, in the prescribed fermiand manner.

* The Reserve Bank of India may, on being satisfied that the\applicant fulfills all the specified
conditions, grant permission to such applicantfor setting up and operation of an Offshore
Banking Unit in a Special Economic Zone.

*  Sub-section (3) empowers the Reserve Bank'te specify, by notification, the terms and conditions
subject to which an Offshore Banking,Unit may be set up and operated in the Special Economic
Zone.

SPECIAL ECONOMIC ZONE AUTHORITY

Question : 12 (June 2019)

How the,“Special Economic Zone Authority” is constituted under Special Economic Zone Act, 2005?
Which age'thé'defects or irregularities for which any act or proceedings of an authority cannot be
invalidatéd?

(4narks)

Answer :

* Section 31 of Special Economic Zone Act,2005 empowers the Central Government to constitute
by notification in the Official Gazette, an Authority for every SEZ to exercise powers conferred on
and discharge the functions assigned to it.




* Inthe case of an existing SEZ established by the Central Government the Central Government
has been empowered to establish such authority within six months from the date of
commencement of the Act. It is further provided that the person or authority (including
Development Commissioner) which is exercising control over an existing SEZ, shall continue to
do so till the authority is constituted.

* Section 31(2) provides that every authority shall be a body corporate by name as assigned,
having perpetual succession and a common seal, with power to acquire, hold and dispose of
property, both movable and immovable and to contract and shall sue and be sued.

» Section 31(9) stipulates that no act or proceedings of an authority shall be invalidated merely by
reason of:

(a) any vacancy in or any defect;
(b) any defect in the appointment of a person as its member;

(c) or any irregularity in the procedure of the authority not affecting the merits of the'case.

Question : 13 (June 2025)

In what manner is the Special Economic Zone Authority constituted?"State the functions of the
Special Economic Zone Authority under the Special EconormiciZores Act, 2005.

(5 marks)
Answer :

Special Economic Zone Authority

Section 31 of the Special Ecanomi& Zones Act, 2005 dealing with the Constitution of Authority
empowers the Central Gaverament to constitute by notification in the Official Gazette, an Authority
for every SEZ to,exercise powers conferred on and discharge the functions assigned to it.

In the case,of an existing SEZ established by the Central Government the Central Government has
been empoweredte establish such authority within six months from the date of commencement of
the Act, itissfurtherprovided that the person or authority (including Development Commissioner)
whichris,exercising control over on existing SEZ, shall Continue to do so till the authority is
constituted.

Section 31(2) provides that every authority shall be a body corporate by name as assigned, having
perpetual succession and a common seal, with power to acquire, hold and dispose of property, both
movable and immovable and to contract and shall sue and be sued.

Section 31(9) stipulates that no act or proceedings of an authority shall be invalidated merely by
reason of:

(a) any vacancy in or any defect;

(b) any defect in the appointment of a person as its member; or




(c) any irregularity in the procedure of the authority not affecting the merits of the case.

Functions of Authority

Section 34 of the Special Economic Zones Act, 2005 casts upon the Authority a duty to undertake
such measures as it thinks fit for the development, operation and management of the respective
Special Economic Zone. Section 34(2) provides for following measures:

(a) the development of infrastructure in the Special Economic Zone;

(b) promoting exports from the Special Economic Zone;

(c) reviewing the functioning and performance of the Special Economic Zone;

(d) levy, user or service charges or fees or rent for the use of properties belonging tethe Authority;

(e) Performing such other functions as may be prescribed.
FUNCTIONS OF AUTHORITY

Question : 14 (Dec 2020) & (Dec 2018)

Section 34 of Special Economic Zones Act, 2005«¢asts upen the Authority a duty to undertake such
measures for the development, operatign andwanagement of Special Economic Zone. Explain.

(4 marks)
Answer :
Functions of Authokity

Section 34 of the.Special Economic Zones Act, 2005 casts upon the Authority a duty to undertake
suchsmeasures as it thinks fit for the development, operation and management of the respective
SpeciahEconomic Zone.

Section 34(2) provides for following measures :

(a) the development of infrastructure in the Special Economic Zone;

(b) promoting exports from the Special Economic Zone;

(c) reviewing the functioning and performance of the Special Economic Zone;

(d) levy user or service charges or fees or rent for the use of properties belonging to the Authority;

(e) performing such other functions as may be prescribed.




POWER OF THE CENTRAL GOVERNMENT TO SUPERSEDE AUTHORITY

Question : 15 (June 2019) & (Dec 2023)

Explain under what circumstances the Central Government is empowered to supersede any
authority constituted under Special Economic Zones Act, 2005? What will be the consequences if
such power is exercised by Central Government?

(5 marks)

Answer :

*  Section 40 empowers the Central Government to supersede an Autherity fer a maximum period
of six months if at any time, it is of the opinion that an Authority is‘unable to perform, or has
persistently made default in the performance of the duty imposed oniit or has exceeded or
abused its powers, or has wilfully or without sufficient causejfailed to comply with any direction
issued by it.

* However, before issuing a notification superseding an‘authority, the Central Government is
required to give reasonable time to that Authdrity te,make representation against the proposed
suppression and consider the representations, if any, of the Authority.

* Section 40(2) dealing with the consequéncesof publication of the notification superseding the
Authority, provides that,

(a) the Chairperson and other Members of the Authority shall, notwithstanding that their term of
office has not expired as from thexdateofisdpersession, vacate their offices as such;

(b) all the powers, functions"and\daties’'which may, by or under the provisions of the Act, be
exercised or discharged.by‘er on behalf of the Authority shall, during the period of supersession, be
exercised and performed by,stich person or persons as the Central Government may direct;

(c) all property Vested'in the Authority shall, during the period of supersession, vest in the Central
Government.

* Section 40(3) also provides that on the expiration of the period of supersession specified in the
notificationfthe Central Government may extend the period of supersession for such further
periodinot exceeding six months or reconstitute the Authority in the prescribed manner.




CHAPTER : 7T AW REIATING TO FORFEIGN
CONTRIBUTION REGUILATION

SAILENT FEATURES & OBJECTIVE

Question : 1 (Dec 2023, Old Syllabus)

Discuss the salient features of Foreign Contribution (Regulation) Amendment Act, 2020.

(4 marks)
Answer :

The salient features of the Foreign Contribution (Regulatiom))Amendment Act, 2020 inter alia, are
asunder: -

(a) Amended Section 3(1) (c) of the Act to include &public seryant" also within its ambit, to provide
that no foreign contribution shall be accepted By anygpublic'servant;

(b) Amended Section 7 of the Act to prohibitiany transfer of foreign contribution to any
association/person;

(c) Amended section 8(1) of the Actte réduce'the limit for defraying administrative expenses from
existing "fifty per cent." to "twentypercent.";

(d) Inserted of a new Section 12Aémpowering the Central Government to require Aadhaar number,
etc., as identification deeument;

(e) Inserted of a new Section 14A enabling the Central Government to permit any person to
surrender the certificate granted under the Act;

(f) Amended Section 17 of the Act to provide that every person who has been granted certificate or
priorpehmission under section 12 shall receive foreign contribution only in an account designated as
"FGRA Account” which shall be opened by him in such branch of the State Bank of India at New
Delhi,'as the Central Government may, by notification, specify and for other consequential matters
relating thereto.

Question : 2 (Dec 2018)

The object of the Foreign Contribution (Regulation) Act, 2010 is to legalise foreign donations and
hospitality to office bearers of political parties. Comment.

(5 marks)




Answer :

Provision Of Law:
The object of the Foreign Contribution (Regulation) Act, 2010 is

* regulate the acceptance and utilisation of foreign contribution or foreign hospitality by certain
individuals or associations or companies and to prohibit acceptance; and

» utilisation of foreign contribution or foreign hospitality for any activities detrimental to the
national interest and for matters connected therewith or incidental thereto.

As per Section 3(1) of the Foreign Contribution (Regulation) Act, 2010 prohibits fellowing Person to
accept foreign contribution:

(a) candidate for election;

(b) correspondent, columnist, cartoonist, editor, owner, printer or ptiblisherof aregistered
newspaper;

(c) public servant, Judge, Government servant or employeesef anycorporation or any other body
controlled or owned by the Government;

(d) member of any Legislature;
(e) political party or office-bearer thereof;

(f) organisation of a political nature as may be specified under section 5(1) by the Central
Government;

(g) association or company engaged intthe pfoduction or broadcast of audio news or audio-visual
news or current affairs programimes‘through any electronic mode, or any other electronic form as
defined in section 2(1)(r) of the Information Technology Act, 2000 or any other mode of mass
communication;

(h) correspondent or columnist, cartoonist, editor, owner of the association or company referred to
in clause (g).

Conclusion/Analysis:

In viewnof'therabove, the statement, the object of the Foreign Contribution (Regulation) Act, 2010 is
tonlegalisexforeign donations and hospitality to office bearers of political parties is incorrect.

EOREIGN COMPANY

Question : 3 (Dec 2024)




What is a ‘Foreign Company’ and what are the conditions for receiving Foreign Contribution by a
Person Resident in India as per provisions of the Foreign Contribution (Regulation) Act, 2010.

(5 marks)

Answer :

(ii) a company which is a subsidiary of a foreign company;
(iii) the registered office or principal place of business of a foreign com

sub-clause (i) or company referred to in sub-clause (ii);
(iv) a multi-national corporation

¢ It must have a definite cultural, economic, education r social programme.
* It must obtain the FCRA registration/prior permiss Central Government
* It must not be prohibited under Section 3 of FCRA,

It maybe noted that “Person” includes: \
i) An individual: <</

ii) A Hindu undivided family:

iii) An association; Q y

iv) A company register ction 25/8 of the companies Act [Section 2(1)(m)]

NS

FOREIGN CONTRIBUTION
Q)

June 2024

Gama is resident in India and citizen of India. He is going to receive the foreign contribution from US.
Explain the foreign contribution and conditions under which he can receive such foreign contribution
under Foreign Contribution (Regulation) Act, 2010?

(5 marks)

Answer :




According to Section 2(1)(h) the Foreign Contribution (Regulation) Act, 2010, “Foreign Contribution”
means the donation, delivery or transfer made by any foreign source,

i.  of any article, not being an article given to a person as a gift for his personal use, if the
market value, in India, of such article, on the date of such gift, is not more than such sum as
may be specified from time to time, by the Central Government by the rules made by it in
this behalf;

ii.. of any currency, whether Indian or foreign;

iii.  of any security as defined in clause (h) of section 2 of the Securities Contracts (Regulation)
Act, 1956 and includes any foreign security as defined in clause (o) of section 2 of " the
Foreign Exchange Management Act, 1999.

Conditions to receive Foreign Contribution:

* It must have a definite cultural, economic, educational, religious orisacia
* It must obtain the FCRA registration/prior permission from the
* It must not be prohibited under Section 3 of FCRA, 2010.

It maybe noted that “Person” includes:

i) An individual:
ii) A Hindu undivided family:
iii) An association;

iv) A company registered under i /8%f the companies Act [Section 2(1)(m)]

“Section 3(1).of Wn Contribution (Regulation) Act (FCRA), 2010 deals with prohibition to
receive forei ontkibution’. Discuss.
(5 g\

wer :

As per Section 3(1) of the Foreign Contribution (Regulation) Act, 2010 prohibits following person to
accept foreign contribution:

(a) candidate for election;




(b) correspondent, columnist, cartoonist, editor, owner, printer or publisher of a registered
newspaper;

(c) public servant, Judge, Government servant or employee of any corporation or any other body
controlled or owned by the Government;

(d) member of any Legislature;
(e) political party or office-bearer thereof;

(f) organisation of a political nature as may be specified under section 5(1) by the Central
Government;

(g) association or company engaged in the production or broadcast of audio news or audio-visual
news or current affairs programmes through any electronic mode, or any other eleetranic forméas
defined in section 2(1)(r) of the Information Technology Act, 2000 or any other@nodesof mass
communication;

(h) correspondent or columnist, cartoonist, editor, owner of the association er cempany referred to
in clause (g).

Question : 6 (June 2022)

What kinds of restrictions and prohibition haveibeeh.ithpeséd upon person, resident of India and
citizen of India to accept foreign contributiomunder théForeign Contribution (Regulation) Act, 2010?

(5 marks)
Answer :

As per Section 3(1),0f the,Fareign Contribution (Regulation) Act, 2010 prohibits following person to
accept foreign contribution:

(a) candidate for election;

(b) correspendent, columnist, cartoonist, editor, owner, printer or publisher of a registered
newspaper;

(c) public servant, Judge, Government servant or employee of any corporation or any other body
controlled or owned by the Government;

(d) member of any Legislature;
(e) political party or office-bearer thereof;

(f) organisation of a political nature as may be specified under section 5(1) by the Central
Government;

(g) association or company engaged in the production or broadcast of audio news or audio-visual
news or current affairs programmes through any electronic mode, or any other electronic form as




defined in section 2(1)(r) of the Information Technology Act, 2000 or any other mode of mass
communication;

(h) correspondent or columnist, cartoonist, editor, owner of the association or company referred to
in clause (g).

Section 3(2) states that:

(a) No person, resident in India, and no citizen of India resident outside India, shall accept any
foreign contribution, or acquire or agree to acquire any currency from a foreign source, on behalf of
any political party, or any person referred to in sub-section (1), or both.

(b) No person, resident in India, shall deliver any currency, whether Indian or foreign,\which*has
been accepted from any foreign source, to any person if he knows or has reasonablecause to
believe that such other person intends, or is likely, to deliver such currency to any political party or
any person referred to in sub-section (1), or both.

(c) No citizen of India resident outside India shall deliver any curreney, whether Indian or foreign,
which has been accepted from any foreign source, to

(i) any political party or any person referred to in sub-section (1))or both; or

(i) any other person, if he knows or has reasonable cause,tobelieve that such other person intends,
or is likely, to deliver such currency to a political party‘er to anysperson referred to in sub-section (1),
or both.

According to Section 3(3) of the Act,

no person receiving any currency; whether Indian or foreign, from a foreign source on behalf of any
person or class of persons, referredito in section 9, shall deliver such currency

(a) to any person other than a personfor which it was received; or

(b) to any other person, if hedknews or has reasonable cause to believe that such other person
intends, or is likely, to deliver such currency to a person other than the person for which such
currency wasyreceived.

Question N (Dec 2024.01d Syllabus) & (Dec 2020)

Disctiss the circumstances in which the Foreign Contribution (Regulation) Act, 2010 does not apply.

(5 marks)

Answer :




According to Section 4 of the Act, nothing contained in section 3 shall apply to the acceptance, by
any person specified in that section, of any foreign contribution where such contribution is accepted
by him, subject to the provisions of section 10,

(a) by way of salary, wages or other remuneration due to him or to any group of persons working
under him, from any foreign source or by way of payment in the ordinary course of business
transacted in India by such foreign source; or

(b) by way of payment, in the course of international trade or commerce, or in the ordinary course
of business transacted by him outside India; or

(c) as an agent of a foreign source in relation to any transaction made by such foreign sousee'with
the Central Government or State Government; or

(d) by way of a gift or presentation made to him as a member of any Indian delegation,previded that
such gift or present was accepted in accordance with the rules made by the Central'\Government
with regard to the acceptance or retention of such gift or presentation; or,

(e) from his relative; or

(f) by way of remittance received, in the ordinary course of business through any official channel,
post office, or any authorised person in foreign exchange underithe Foreigh Exchange Management
Act, 1999; or

(g) by way of any scholarship, stipend or any payment of like nattre.

It may be noted that in case any foreign contribution received by any person specified under section
3, for any of the purposes other than those specified under this section, such contribution shall be
deemed to have been accepted in contravention of.the provisions of section 3.

ORGANISATION OF POLITICAL NATURE

Question : 8 (Dec 2023)

Explain the proyisions of section 5 of the Foreign Contribution (Regulation) Act, 2010 relating to
procedure to netify«0n Organization of a political nature.

(5 @narks)
Answer :

* According to section 5(1) of the Foreign Contribution (Regulation) Act, 2010, Central
Government may, having regard to the activities of the organisation or the ideology propagated
by the organisation or the programme of the organisation or the association of the organisations
with the activities of any political party, by an order published in the Official Gazette, specify




such organisation as an organisation of a political nature not being a political party, referred to
in clause (f) of sub- section (1) of section 3.

* The Central Government may, by rules made by it, frame the guidelines specifying the ground or
grounds on which an organisation shall be specified as an organisation of a political nature.

*  As per Section 5(2) of the Act, before making an order under sub-section (1), the Central
Government shall give the organisation in respect of whom the order is proposed to belmade, a
notice in writing informing it of the ground or grounds, on which it is proposed to be(specified as
an organisation of political nature under that sub- section.

* Section 5(3) states that the organisation to whom a notice has been served.under sub-section
(2), may, within a period of thirty days from the date of the notice, make\a representation to the
Central Government giving reasons for not specifying such organisation.as am organisation under
sub-section (1).The Central Government may entertain the representation after the expiry of the
said period of thirty days, if it is satisfied that the organisation was,prevented by sufficient cause
from making the representation within thirty days.

* Section 5(4) provides that the Central Governmentmaysif it considers it appropriate, forward
the representation referred to in sub-section,(3) toyxany authority to report on such
representation.

* The Central Government mayyafter censidering the representation and the report of the
authority referred to in sub-sectien{4), specify such organisation as an organisation of a political
nature not being a political party'and make an order under sub-section (1) accordingly.

*  Every orderfunder sub-section (1) shall be made within a period of one hundred and twenty days
from the date of isstle of notice under sub-section (2). In case no order is made within the said
period of oneshundred and twenty days, the Central Government shall, after recording the
reasansitherefor, make an order under sub- section (1) within a period of sixty days from the
expiry of the said period of one hundred and twenty days.

FOREIGN HOSPITALITY

Question : 9 (Dec 2022)

What do you understand by foreign hospitality? List the categories of persons who require prior
approval from the Ministry of Home Affairs before accepting Foreign Hospitality?




(4 marks)
Answer :

According to the Foreign Contribution (Regulation) Act, 2010, Foreign Hospitality means any offer,
not being a purely casual one, made in cash or kind by a foreign source for providing a person with
the costs of travel to any foreign country or territory or with free board, lodging, transport or
medical treatment.

As per Section 6 of the Foreign Contribution Regulation Act, 2010 (
The following categories of persons require prior approval from Ministry of Hom f&bre
accepting Foreign Hospitality:

*  Members of a Legislature

»  Office bearers of political parties

* Judges

* Government servants, Public Servants

* Employees of any corporation or any other body ownef or centro by the Government.
Question : 10 (Dec 2023) Q

Amit, a director of a Public Limited Compan s on.a business trip to USA. Suddenly, he developed
chest pain there and was provided medi tment in a hospital, the funds for which were
provided by one John, a US natio N0 ened to be his friend. Did Amit violate the provisions

of the Foreign Contribution Regu %‘ 0107 Give reason.
(5 marks) ®
Answer : &E

Pr
pe tion 6 of the Foreign Contribution Regulation Act, 2010

The following categories of persons require prior approval from Ministry of Home Affairs before
accepting Foreign Hospitality:

*  Members of a Legislature

»  Office bearers of political parties

* Judges

e Government servants, Public Servants

*  Employees of any corporation or any other body owned or controlled by the Government.




Conclusion/Analysis:

Since Directors of Public Company are not covered under Section 6 of the Foreign Contribution
Regulation Act, 2010. Therefore, Amit can accept foreign hospitality and as such he or the company
has not contravened the provisions of the Foreign Contribution Regulation Act, 2010.

RESTRICTION TO UTILISE FOREIGN CONTRIBUTUION FOR ADMINISTRATIVE PURPOSE

Question : 11

ABC Charitable Trust registered under FCRA utilizes the foreign contribution'forpersonal benefit of
trustees instead of stated objectives. Discuss the consequences under thiesEoreign Contribution
Regulation Act, 2010

Answer :

Provision Of Law:

According to Section 8 of the Act, everyperson,\whovis registered and granted a certificate or given
prior permission under the Act and réceives any foreign contribution,

(a) shall utilise such contribution ferthé purposes for which the contribution has been received:
Provided that any foreign,contribution or any income arising out of it shall not be used for
speculative business:

Provided fartherthatthe Central Government shall, by rules, specify the activities or
business which shall be construed as speculative business for the purpose of this section;

(b) shall.net defray‘as far as possible such sum, not exceeding twenty percent of such contribution,
received ih a*financial year, to meet administrative expenses:

Provided that administrative expenses exceeding twenty percent of such contribution may be
defrayed with prior approval of the Central Government.

The Central Government may prescribe the elements which shall be included in the administrative
expenses and the manner in which the administrative expenses shall be calculated.

Conclusion/Analysis:




Since the trust diverted foreign contribution for personal gain, it amounts to misutilization. The
Central Government may cancel its registration under Section 14, and the trustees may also face
penal consequences for contravention of FCRA.

POWER OF CENTRALGOVERNMENT TO PROHIBIT RECEIPT OF FOREIGN CONTRIBUTION

Question : 12 (Dec 2021) & (Dec 2019)

Enumerate the powers of the Central Government to prohibit receipt of foreign contfibttion under
the Foreign Contribution (Regulation) Act, 2010.

(5 marks)
Answer :

According to Section 9 of the Foreign Contribution (Regulation) Act, 2010, the Central
Government may—

(a) prohibit any person or organisation not specified imsection 3, from accepting any foreign
contribution;

(b) require any person or class of persons, notspetified in section 6, to obtain prior permission of
the Central Government before aeeepting any,foreign hospitality;

(c) require any person or class'of,persons not specified in section 11, to furnish intimation within
such time and in such manner assmay.be prescribed as to the amount of any foreign contribution
received by such person.or ‘elass @fipersons as the case may be, and the source from which and the
manner in which such contribution was received and the purpose for which and the manner in which
such foreign contribution was utilised;

(d) without.prejudice to'the provisions of sub-section (1) of section 11, require any person or class of
persons specified‘infthat sub-section to obtain prior permission of the Central Government before
acceptingiany.foreign contribution;

(e)equire‘any person or class of persons, not specified in section 6, to furnish intimation, within
such time and in such manner as may be prescribed, as to the receipt of any foreign hospitality, the
source from which and the manner in which such hospitality was received;

Provided that no such prohibition or requirement shall be made unless the Central Government is
satisfied that the acceptance of foreign contribution by such person or class of persons, as the case
may be, or the acceptance of foreign hospitality by such person, is likely to affect prejudicially-

(i) the sovereignty and integrity of India; or

(ii) public interest; or




(i) freedom or fairness of election to any Legislature; or
(iv) friendly relations with any foreign State; or

(v) harmony between religious, racial, social, linguistic or regional groups, castes or communities.

POWER OF CG

Question : 13 (June 2025)

Under what circumstances can the Central Government cancel the certificate grafited
12 for receiving foreign contribution under the Foreign Contribution (Regulatio 2

(5 marks)

Answer : < Q
Section 14 of the Foreign Contribution (Regulation) %\ Eowdes that the Central Government
may, if it is satisfied after making such inquiry as i deem fit, by an order, cancel the certificate

if.

(1) the holder of the certificate has ma

ment in, or in relation to, the application for the
grant of registration or renewal theret i

correct or false; or

(i) the holder of the certificate ha ed any of the terms and conditions of the certificate or
renewal thereof; or

(ii) in the opinion of th C%Rvernment, it is’ necessary in the public interest to cancel the

certificate; or

(i) the holder ificate)has violated any of the provisions of this Act or rules or order made
there under;

(iv) if t %. e certificate has not been engaged in any reasonable activity in its chosen field
for th efit,of the society for two consecutive years or has become defunct

N\

CANCELLATION OF CERTIFICATE

uestion : 14 (June 2022

“Cancellation of certificate under the Foreign Contribution (Regulation) Act, 2010”. Discuss.

(4 marks)




Answer :

Section 14 of the Foreign Contribution (Regulation) Act, 2010 provides that the Central Government
may, if it is satisfied after making such inquiry as it may deem fit, by an order, cancel the certificate if

(1) the holder of the certificate has made a statement in, or in relation to, the application for the
grant of registration or renewal thereof, which is incorrect or false; or

(i) the holder of the certificate has violated any of the terms and conditions of the certificatefor
renewal thereof; or

(ii) in the opinion of the Central Government, it is necessary in the public interest to cancel the
certificate; or

(iii) the holder of certificate has violated any of the provisions of this Act or fules or‘erder made
thereunder; or

(iv) if the holder of the certificate has not been engaged in any reasénable, activity in its chosen field
for the benefit of the society for two consecutive years or has become defunct.

(2) No order of cancellation of certificate under this section,shallee made unless the person
concerned has been given a reasonable opportunity oftbeing\heard.

(3) Any person whose certificate has been cancelled under this section shall not be eligible for
registration or grant of prior permission for a\period of three years from the date of cancellation of
such certificate.

MANAGEMENT OF FOREIGN CONTRIBUTION OF PERSON WHOSE CERTIFICATE HAS BEEN
CANCELLED OR SURRENERED

Question : 15 (Det2022)

Elucidateithe provisions regarding the management of foreign contribution of person whose
certificate has been cancelled or surrendered.

(5 marks)
Answer :

1. Section 15(1) of the Foreign Contribution (Regulation) Act, 2010 provides that the foreign
contribution and assets created out of the foreign contribution in the custody of every person




whose certificate has been cancelled under section 14 or surrendered under section 14A shall
vest in such authority as may be prescribed.

2. The authority referred to in section 15 (1) above may, if it considers necessary and in public
interest, manage the activities of the person referred to in that sub-section for such period and
in such manner, as the Central Government may direct and such authority may utilise the
foreign contribution or dispose of the assets created out of it in case adequate funds are not
available for running such activity.

3. The authority referred to in section 15(1) shall return the foreign contribution and the@assets
vested upon it under that sub-section to the person referred to in the said sub-sectignif such
person is subsequently registered under this Act.

OFFENCES AND PENALTIES

Question : 16 (Dec 2019)

State the provisions regarding the penalties and punishment provided under the Foreign
Contribution (Regulation) Act, 2010. (4 marks)

Answer :

*  Section 36 deals with Making'ef False'Statement, Declaration or Delivering False Accounts.

* Section 34 provides that any'gerson, on whom any prohibitory order has been served under
section 10, pays, delivers, transfers or otherwise deals with, in any manner whatsoever, any
article or currency orséctisity, whether Indian or foreign, in contravention of such prohibitory
order, he shalNog?punished with imprisonment for a term which may extend to three years, or
with fineor with*heth; and notwithstanding anything contained in the Code of Criminal
Procedure 1973 (2 of 1974), the court trying such contravention may also impose on the person
cenvicted an.additional fine equivalent to the market value of the article or the amount of the
currency. or security in respect of which the prohibitory order has been contravened by him or
such part thereof as the court may deem fit.

* Section 35 of the Foreign Contribution (Regulation) Act, 2010 on the other hand provides for
punishment with imprisonment for a term which may extend to five years, or with fine, or with
both for accepting, or assisting any person, political party or organisation in accepting, any
foreign contribution or any currency or security from a foreign source, in contravention of any
provision of this Act or any rule or order made thereunder.

* Section 36 deals with Power to Impose Additional Fine where Article or Currency or Security is
not Available for Confiscation.




As per Section 37 of the Act, whoever fails to comply with any provision of this Act for which no
separate penalty has been provided in this Act shall be punished with imprisonment for a term
which may extend to one year, or with fine or with both.

Section 38 provides that notwithstanding anything contained in this Act, whoever, having been
convicted of any offence under section 35 or section 37, in so far as such offence relates to the
acceptance or utilisation of foreign contribution, is again convicted of such offence shall not
accept any foreign contribution for a period of five years from the date of the subsequent
conviction.

Section 39 deals with offences by companies and Section 41 provides for composi 'o‘of certai
offences. %ét




CHAPTER : 8 PREVENTION OF MONEY
LAUNDERING

PREVENTION OF MONEY LAUNDERING - GLOBAL INITIATIVES

Question : 1

Briefly discuss the international efforts in preventing the money laundering.

(5 marks)
Answer :

* The process of money laundering involves cleansing ofsmoneyearhed through illegal activities
like extortion, drug trafficking and gun running etc.

* The tainted money is projected as clean moneythroughiintricate processes of placement,
layering and laundering.

* The serious threat posed by money laundering to the financial systems and sovereignty was
being progressively realized by various countries of the world.

* As aconsequence of this realization,the inteknational community took the following initiatives
to curb the menace of money latndering:

(i) The 1998 United Nations Conventiomagainst illicit traffic in Narcotic Drugs and Psychotropic
Substances (Vienna Convention,ofs1998), provided a comprehensive legal definition of money
laundering. This definition‘has formed the basis of subsequent legislations on Money Laundering
Laws of various countries;

(i) The Basle statement of principles, enunciated in 1989, outlined basic policies and procedures that
banks shouldifollow ih order to assist the law enforcement agencies in tackling the problem of
money lagndering; and

(i) The Financial Aetion Task Force on money laundering (FATF), 1989 made 40 recommendations,
whichprovide the foundation for comprehensive legislation to combat the problem of money
laundeting. The recommendations were classified under various heads. Some of the important
heads are:-

(a) Declaration of laundering of moneys earned through serious crimes should be treated a criminal
offence;

(b) to work out modalities of disclosure by financial institutions regarding suspicious transactions;
(c) Confiscation of the proceeds of crime;

(d) declaring money laundering to be an extraditable offence; and




(e) promoting international cooperation in investigation of money laundering.

IMPACT OF MONEY LAUNDERING ON DEVELOPMENT

Question : 2 (Dec 2023, Old Syllabus) & (Dec 2024, Old Syllabus)

What influence does money laundering have on economic development?

(3 marks)
Answer :

* Economies with growing or developing financial centers, but inadequate controls are
particularly vulnerable to money laundering, as againstithe established financial center
countries, which implement comprehensive anti-meney‘aundering regimes.

* The gaps in a national anti-money laundering proetecting system are exploited by launderers,
who tend to move their networks to.countriessand financial systems with weak or ineffective
countermeasures.

* Aswith the damaged intégritysofiandndividual financial institution, there is a damping effect
on foreign direct investmentwhen a country’'s commercial and financial sectors are
perceived to be subject tosthe control and influence of organised crime.

* Intimes,ofidecelerating growth, an infusion of hard currency can bolster a country’s foreign
resefyes; ease,the hardship associated with budget tightening policies and moderate foreign
indebtedness. While these are short term benefits associated with an inflow of criminal
monies, the long-term effects are mostly negative.

* \\ One difference between official borrowing and laundered funds is that the former can be
controlled by Government, whereas the funds owned by criminals escape the government’s
ability to control and regulate the economy.

* The possible social, economic and political effects of money laundering, if left unchecked or
dealt with ineffectively, are serious. Through the process of money laundering, organised
crime can infiltrate financial institutions, acquire control of large sectors of the economy
through investment, or offer bribes to public officials and indeed governments.




* Thus, the economic and political influence of criminal organisations can weaken the social
fabric, ethical standards and ultimately the democratic institutions of society.

Question : 3 (June 2019)

What are the effects of Money laundering on the economic development of a country?

(3 marks)
Answer :

* The possible social, economic and political effects of money laundéring,'if leftsunchecked or
dealt with ineffectively, are serious.

*  Through the process of money laundering, organised crimefcaninfiltrate financial institutions,
acquire control of large sectors of the economy through investment, or offer bribes to public
officials and indeed governments.

* Thus, the economic and political influence of criminal'erganisations can weaken the social fabric,
ethical standards and ultimately the democratic institutions of society.

* Thereis a damping effect on foreign direct iavestment when a country’s commercial and
financial sectors are perceived to be subjectito the control and influence of organised crime.

THE FINANCIAL ACTION TASK FORCE (FATF)

Question : 4 (June 2023)

Explain in brief theyole of the Financial Action Task Force (FATF) in the prevention of money
laundering'tinder The Prevention of Money Laundering Act, 2002?

(4 marks)
Answer :

i.  The Financial Action Task Force (FATF) is an inter-governmental body established in 1989 by the
Ministers of its Member jurisdictions.

ii.  The objectives of the FATF are to set standards and promote effective implementation of legal,
regulatory and operational measures for combating money laundering, terrorist financing and
other related threats to the integrity of the international financial system.




iii.  The FATFis a “policy-making body” which works to generate the necessary political will to bring
about national legislative and regulatory reforms in these areas.

iv.  The FATF has developed a series of Recommendations that are recognised as the international
standard for combating of money laundering and the financing of terrorism and proliferation of
weapons of mass destruction.

V. They form the basis for a co-ordinated response to these threats to the integrity of the financial
system and help ensure a level playing field.

Vi. The FATF monitors the progress of its members in implementing necessary measures, reviews
money laundering and terrorist financing techniques and counter-measures, and promotes the
adoption and implementation of appropriate measures globally.

vii. In collaboration with other international stakeholders, the FATF works to identify nationallevel
vulnerabilities with the aim of protecting the international financial system fromsmisuse.

MONEY LAUNDERING

Question : 5 (Dec 2024)

Ravinder is a public servant and a sum of * 50 Lakhs wasskecevered from his car parked outside his
house while he was sitting in his car with Uttam, a businesstan who allegedly handed over this
money to clear his Income Tax file pending with RauindersExplain whether this money can be
regarded as ‘Proceeds of Crime’ under the Prevention‘ef Money Laundering Act, 2002? What
defense can Ravinder submit to prove that heis noet guilty? Support your answer with relevant case
law.

(5 marks)
Answer :

Provision Of Law?

* InthelcaséofRirectorate of Enforcement {Appellant(s)} vs. Padmanabhan Kishore
{Respondent(s)} (Arising out of SLP (Crl.) No. 2668 of 2022) Judgement dated October 31, 2022,
Supreme,Court of India inter-alia observed that the definition of “proceeds of crime” in PML Act,
inter alia, means any property derived or obtained by any person as a result of criminal activity
relating to a scheduled offence.

* The offences punishable under Sections 7, 12 and 13 are scheduled offences, as is evident from
paragraph 8 of Part-A of the Schedule to the PML Act.

* Any property thus derived as a result of criminal activity relating to offence mentioned in said
paragraph 8 of Part-A of the Schedule would certainly be “proceeds of crime”.

* Section 3 states, inter alia, that whoever knowingly assists or knowingly is a party or is actually
involved in any process or activity connected with proceeds of crime including its concealment,
possession, acquisition or use shall be guilty of offence of money-laundering.




The Defence that Ravinder could submit is:

* Itistrue that so long as the amount is in the hands of a bribe giver, and till it does not get
impressed with the requisite intent and is actually handed over as a bribe, it would definitely be
untainted money.

* If the money is handed over without such intent, it would be a mere entrustment. If it is
thereafter appropriated by the public servant, the offence would be of misappropriation or
species thereof but certainly not of bribe.

* The crucial part therefore is the requisite intent to hand over the amount as bribe and normally
such intent must necessarily be antecedent or prior to the moment the amount is handed over.

* Thus, the requisite intent would always be at the core before the amount is handed over:

* Suchintent having been entertained well before the amount is actually handed over,the persoh
concerned would certainly be involved in the process or activity connected with “proceeds.of
crime” including inter alia, the aspects of possession or acquisition thereof.

* By handing over money with the intent of giving bribe, such person will be assisting or will
knowingly be a party to an activity connected with the proceeds of crime:

*  Without such active participation on part of the person concernedythe maney would not
assume the character of being proceeds of crime.

* Therelevant expressions from Section 3 of the PML Act aresthus wideienough to cover the role
played by such person.

*  Further, Supreme Court of India held that on a bare perusal of'the complaint made by the
Enforcement Directorate, it is quite clear that the fespendént.was prima facie involved in the
activity connected with the proceeds of crimes

Conclusion/Analysis:

As per the provisions stated above Yes, this'money can be regarded as Proceeds of Crime’ under the
Prevention of Money LaunderingfAct, 2002,

Question : 6 (Dec 20208& (June 2024, Old Syllabus)

Define Money,Lauhdexing under Section 3 of the Prevention of Money Laundering Act, 2002. What is
the punishmeént for offence of money laundering under Section 4 of the Act?

(3 marks)
Answer :

* According to Section 2(1) (p) of the Prevention of Money Laundering Act, 2002 "money-
laundering" has the meaning assigned to it in section 3 of the Act.

* Section 3 of the Prevention of Money Laundering Act, 2002 states that whosoever directly or
indirectly attempts to indulge or knowingly assists or knowingly is a party or actually involved in
any process or activity connected with the proceeds of crime including its concealment,




possession, acquisition or use and projecting or claiming it is an untainted property shall be
guilty of offence of money laundering.

* Section 4 provides that any person who commits the offence of money laundering shall be
punishable with rigorous imprisonment for a term which shall not be less than three years but
which may extend to seven years and also liable to fine.

* However, where the proceeds of crime involved in money laundering relates to any offence
specified under the Narcotic Drugs and Psychotropic Substances Act, the punishment may
extend to rigorous imprisonment for ten years.

Question : 7 (Dec 2018)

What do you understand by the term “Money Laundering” under the Preve®;

Laundering Act, 2002?
Answer : ( ')
* Section 3 of the Prevention of Money Launde g@Z states that whosoever directly or

indirectly attempts to indulge or knowingly‘assists,or knowingly is a party or actually involved in
any process or activity connected with ceeds’of crime including its concealment,
possession, acquisition or use and i orclaiming it is an untainted property shall be
guilty of offence of money laundéring. ey laundering is the processing of criminal proceeds

to disguise its illegal origin.
* The process of money launder
and integration. &

(3 marks)

classified into three stages, namely, placement, layering

X wa sferring funds through illegal export of opium from India to South Africa. State
wheth mmitted any offence under the Prevention of Money Laundering Act, 2002.
E punishment that may be imposed on X under the Act.

e
arks)
Answer :

Provision of Law:




* According to Section 3 of the Prevention of Money Laundering Act, 2002, whosoever directly or
indirectly attempts to indulge or knowingly assists or knowingly is a party or is actually involved
in any process or activity connected with the proceeds of crime and projecting it as untainted
property shall be guilty of offence of money laundering.

*  Punishment: Section 4 of the said Act provides for the punishment for Money-Laundering.

*  Whoever commits the offence of money-laundering shall be punishable with rigorous
imprisonment for a term which shall not be less than 3 years but which may extend to 7 years
and shall also be liable to fine.

*  But where the proceeds of crime involved in money-laundering relate to any offence specified
under paragraph 2 of Part A of the Schedule, the maximum punishment may extend to 40 years
instead of 7 years.

Conclusion/Analysis:

As per the provisions of the Prevention of Money Laundering Act, 2002 M\ X*has:Committed an
offence under Section 3 and Section 23 of this Act and he may be punished\as\pes the aforesaid
provisions of section 4 of the Prevention of Money Laundering Actj 2002.

Question : 9 (Dec 2021)

““Money laundering is an Economic Crime’’. What punishment is provided for it under Prevention of
Money Laundering Act, 20027 (3 marks)

Answer :

* Section 4 of the Prevention ofiMoney Laundering Act, 2002 provides that any person who
commits the offence\ofimoney laundering shall be punishable with rigorous imprisonment for a
term which,shall not be less than three years but which may extend to seven years and also
liable to fine.

*  HoweVermwherethe proceeds of crime involved in money laundering relates to any offence
spécified under the Narcotic Drugs and Psychotropic Substances Act, the punishment may
extenditorigorous imprisonment for ten years.

ATTACHMENT OF PROPERTY INVOLVED IN MONEY LAUNDERING

Question : 10

State the powers of the Director to provisionally attach property under PMLA.

(5 marks)




Answer :

* Section 5 of the protection of Money-Laundering Act, 2002 authorises the Director or any officer
not below the rank of Deputy Director authorised by him and who has reason to believe on the
basis of material in his possession that any person is in possession of any proceeds of money
laundering;

* such person has been charged of having committed a scheduled offence and such proceeds of
crime are likely to be concealed, transferred or dealt with in any manner which may result in
frustrating any proceedings relating to confiscation of such proceeds of crime to, provisionally
attach by order in writing such property for a period not exceeding 180 days fromsthe,date of
the order.

* The said provisional attachment does not debar the person who has the possession of the
property from enjoying the same but the said person is prohibited fromecreating any‘third-party
interest in the said property.

* The Director or any other officer who provisionally attaches any pfeperty is required to forward
a copy of the order along with material in his possession to thé Adjudicating Authority
immediately and thereafter required to file, within a period of thirty days from such attachment
file a complaint, stating the facts of such attachment beforeithe Adjudicating Authority.

OFFENCES TO BE COGNIZABLE AND NON-BAILABLE

Question : 11

Offences under the Prevention of Money Laundering Act, 2002 are cognizable and non -bailable.
Comment.

(5 marks)

Answer :

* Seetion 45 declares every offence punishable under the Act to be cognizable. It provides that
notwithstanding anything contained in the Code of Criminal Procedure, 1973, no person accused
of an offence under this Act shall be released on bail or on his own bond unless the Public
Prosecutor has been given an opportunity to oppose the application for such release; and where
the Public Prosecutor opposes the application, unless the Court is satisfied that there are
reasonable grounds for believing that he is not guilty of such offence and that he is not likely to
commit any offence while in bail.




* Provided that a person, who, is under the age of sixteen years, or is a woman or is sick or infirm,
or is accused either on his own or along with other co-accused of money-laundering a sum of
less than one crore rupees may be released on bail, if the Special Court so directs.

* However the special court shall not take cognizance of any offence punishable under Section 4,
except upon a complaint in writing made by

(i) the Director or

(ii) any officer of the Central Government or State Government authorised in writing in this behalf
by the Central Government by a general or special order made by that Government.

* Section 45(1A) provides that notwithstanding anything contained in Code of Criminal Procedure,
1973 or any other provision of this Act, no police officer shall investigate into an offencé under
this Act, unless specifically authorized, by the Central Government by a general or specialtérder,
and subject to such conditions as may be prescribed.

* It may be noted that “Offences to be cognizable and non-bailable” shall meanfand\shall be
deemed to have always meant that all offences under this Act shall be cognizablé offences and
non-bailable offences notwithstanding anything to the contrary contained.in‘the Code of
Criminal Procedure, 1973, and accordingly the officers authorised undex this Act are
empowered to arrest an accused without warrant, subject to the fulfillment,of conditions under
section 19 and subject to the conditions enshrined under this section.

OBLIGATION OF BANKING COMPANIES, FINANCIAL INSTITUTIONS AND INTERMEDIARIES

Question : 12 (June 2021)

Explain the obligations which have beenmpesed upon the banks to remain cautious under the
Prevention of Money LaunderingAct, 2002,

(3 marks)
Answer :

Chapter, IVhof the Act deals with obligations of Banking companies, financial institutions and
intermediariess

Thevgbligations which have been imposed upon banks to remain cautious under the Prevention of
Meney Laundering Act, 2002 are:

According to Section 12(1) requires every reporting entity shall—

(a) maintain a record of all transactions, including information relating to transactions covered under
clause (b), in such manner as to enable it to reconstruct individual transactions;

(b) furnish to the Director within such time as may be prescribed, information relating to such
transactions, whether attempted or executed, the nature and value of which may be prescribed;




(c) maintain record of documents evidencing identity of its clients and beneficial owners as well as
account files and business correspondence relating to its clients.

Section 12(2) provides that every information maintained, furnished or verified, save as otherwise
provided under any law for the time being in force, shall be kept confidential.

Section 12(3) states that the records referred to in clause (a) of sub-section (1) shall be maintained
for a period of f ive years from the date of transaction between a client and the reporting entity.

The records referred to in clause (e) of sub-section (1) shall be maintained for a period of five years
after the business relationship between a client and the reporting entity has ended or the ageount
has been closed, whichever is later.

The Central Government may, by notification, exempt any reporting entity or class of'reporting
entities from any obligation under this Chapter.

Question : 13 (June 2021)

Which information should be preserved by the banks under Prexention.of Money Laundering Act,
2002?

(4 marks)
Answer :

According to the Prevention of MoneywlLaundering Act, 2002 requires every Bank shall—

(a) Maintain a record of all transaetionssincluding information relating to transactions in such
manner as to enable it to reconstruct individual transactions.

(b) Furnish to the Director within such time as may be prescribed, information relating to such
transactions, whether attempted or executed, the nature and value of which may be prescribed.

(c) Maintain,reeord‘ef documents evidencing identity of its clients and beneficial owners as well as
account files and business correspondence relating to its clients.

(dPreserved information such as the nature of the transactions; the amount of the transaction and
thectrreney in which it was denominated; the date on which the transaction was conducted; and
the parties to the transaction.

Every information maintained, furnished or verified, save as otherwise provided under any law for
the time being in force, shall be kept confidential.

The records shall be maintained for a period of five years from the date of transaction between a
client and the reporting entity.

RBI MASTER DIRECTION-KNOW YOUR CUSTOMER (KYC) DIRECTION




Question : 14 (Dec 2019)

What do you mean by the KYC guidelines as given under the Prevention of Money Laundering Act,
2002?

(3 marks)
Answer :

e Reserve Bank of India issued Master Circular on Know Your Customer (KYC)Guidelines tinder
Prevention of Money Laundering Act, (PMLA), 2002 and Banks were advised to,follow certain
customer identification procedure for opening of accounts and monitoring transactions of a
suspicious nature for the purpose of reporting it to appropriate authority?

* The objective of Know Your Customer (KYC) Norms/Anti-MoneyFaundering (AML)
Measures/Combating of Financing of Terrorism (CFT) guidelines,is to prévent banks from being
used, intentionally or unintentionally, by criminal elementsfor money laundering or terrorist
financing activities.

*  KYC procedures also enable banks to know/understand theéincustomers and their financial
dealings better which in turn help them manage their risks prudently.

* Interms of the provisions of Prevention of MoneyfLaufdering Act, 2002 and the Prevention of
Money-Laundering (Maintenance of Regords), Rules) 2005, as amended from time to time by
the Government of India as notified by the\xGovernment of India, Regulated Entities (REs) are
required to follow certain customeér identification procedures while undertaking a transaction
either by establishing an account-based relationship or otherwise and monitor their
transactions.

* REs shall take steps to implementithe provisions of the aforementioned Act and Rules, including
operational instructions issued in‘pursuance of such amendment(s).

* The 4 key elementsofithe KYC Policy include Customer Acceptance Policy, Customer
IdentificationProcedures;"Monitoring of Transactions and Risk Management.

REGULATED ENTITIES

Question : 15 (June 2024)

What is meant by “Regulated Entities” (REs) under the Prevention of Money-Laundering Act, 2002?

(5 marks)

Answer :




The “Regulated Entities” (REs) under the protection of Money-Laundering Act, 2002 means:

a) all Scheduled Commercial Banks (SCBs), Regional Rural Banks (RRBs)/ Local Area Banks
(LABs)/ All Primary (Urban) Co-operative Banks (UCBs)/ State and Central Co-operative Banks
(StCBs/CCBs) and any other entity which has been licenced under Section 22 of Banking
Regulation Act, 1949, which as a group shall be referred as ‘banks”.

b) All India Financial Institutions (AlFIs)

c) All Non-Banking Finance Companies (NBFCs), Miscellaneous Non- Banking Compa
(MNBCs) and Residuary Non-Banking Companies (RNBCs).

d) All Payment System Providers (PSPs), System Participants (SPs) and PrepaidiPa
Instrument Issuers (PPI Issuers).

e) All authorised persons (APs) including those who are agents of Mon er Service
Scheme (MTSS), regulated by the Regulator.




CHAPTER : 9 1LAW REIATING TO FUGITIVE
ECONOMI FEFENDER

EUGITIVE ECONOMIC OFFENDER

Question: 1

Define the term Fugitive Economic Offender (FEO) and What is the Proceeds of Crim@.underthé
Fugitive Economic Offenders Act, 20187

(3 marks)
Answer:

* Anyindividual against whom a warrant for arrest inyelation to a Scheduled Offence has
been issued by any Court in India, who -

(i) has left India so as to avoid criminal‘proseeution; or
(ii) being abroad, refuses to return te,India to face criminal prosecution is a fugitive
economic offender.

* It may be noted that Schéduled @ffence means an offence specified in the Schedule
appended to the Fugitive Ecenomic Offenders Act, 2018 if the total value involved in such
offence or offences is onesundred crore rupees or more.

*  Proceeds of Crime means any property derived or obtained, directly or indirectly, by any
person asia result of criminal activity relating to a Scheduled Offence, or the value of any

sucheqproperty, onwhere such property is taken or held outside the country, then the
property. equivalent in value held within the country or abroad.

PROCEDURE FOR DECLARATION OF FEO

Discuss the procedure to be followed to declare a person as Fugitive Economic Offenders.

(5 marks)




Answer:
Procedure for Declaration of Fugitive Economic Offender

(1) Where the Director appointed for the purposes of the Prevention of Money-laundering Act, 2002
or any other officer not below the rank of Deputy Director authorised by the Director, has reason to
believe (the reasons for such belief to be recorded in writing), on the basis of material in his
possession, that any individual is a fugitive economic offender, he may file an application infsuch
form and prescribed manner in the Special Court that such individual may be declared as a fugitive
economic offender.

(2) The application shall contain—

(a) reasons for the belief that an individual is a fugitive econemic offender;

(b) any information available as to the whereabouts of the'fugitive.economic offender;

(c) alist of properties or the value of such propertiesdelievedhitobe the proceeds of crime,
including any such property outside India for which‘\eonfiscation is sought;

(d) alist of properties or benami properties owned by the'individual in India or abroad for which
confiscation is sought;

(e) and a list of persons who may have anjinterestiin any of the properties listed under clauses
(c) and (d) above.

Proceeds of Crime means any praperty derived or obtained, directly or indirectly, by any person as a
result of criminal activity relating te,a Scheduled Offence, or the value of any such property, or
where such property is takeh oriheld, odtside the country, then the property equivalent in value held
within the country or abroad.

(3) Where an,applicationshas been duly filed, the Special Court shall issue a notice to an individual
who is alleged te be'a fugitive economic offender.

(4NThe netice shall also be issued to any other person who has any interest in the property
mentioned in the application.

(5) A notice of Special Court shall—

(a) require the individual to appear at a specified place and time not less than six weeks
from the date of issue of such notice; and




(b) state that failure to appear on the specified place and time shall result in a declaration of
the individual as a fugitive economic offender and confiscation of property under the
Act.

(6) A notice shall also be forwarded to such authority, as the Central Government may notify, for
effecting service in a contracting State. The authority shall make efforts to serve the notice within a
period of two weeks in such prescribed manner.

Contracting State means any country or place outside India in respect of which arrangements,have
been made by the Central Government with the Government of such country through.a treaty or
otherwise.

(7) A notice may also be served to the individual alleged to be a fugitive economieweffénder by
electronic means to-

(a) his electronic mail address submitted in connection with an application for allotment of
Permanent Account Number under section 139A of the Income-taxAct, 1961;

(b) his electronic mail address submitted in connectionywith‘antapplication for enrolment under
section 3 of the Aadhaar; or

(c) any other electronic account as may be prescribed, belonging to the individual which is accessed
by him over the internet, subject to thesatisfaction of the Special Court that such account has been
recently accessed by the individual afid constitutes a reasonable method for communication of the
notice to the individual.

(8) Where any individual toswhominotice has been issued by the Special Court shall appears in
person at the place andtime,specified in the notice, the Special Court may terminate the
proceedings undér the Act:

(9) Wheretany individual to whom notice has been issued fails to appear at the place and time
specified in thefhotice, but enters appearance through counsel, the Special Court may in its
discretion'give a period of one week to file a reply to the application.

(10) Where any individual to whom notice has been issued fails to enter appearance either in person
or through counsel, and the Special Court is satisfied—

(a) that service of notice has been affected on such party; or
(b) that notice could not be served in spite of best efforts because such individual has evaded
service of notice, it may, after recording reasons in writing, proceed to hear the application.




POWER TO DISALLOW CIVIL CLAIMS

Question: 3 (Dec 2023)

Faizal is a fugitive economic offender and has left India to avoid legal proceedings against him.
Discuss the provisions relating to power of civil/tribunal to disallow civil claims and attach his
property.

(5 marks)
Answer:
Power to Disallow Civil Claims

*  Section 14 of the Fugitive Economic Offenders Act;2018'dealsywith power to disallow civil
claims. It provides that notwithstanding anything ¢entained in any other law for the time
being in force.

a. On a declaration of an individual as a fugitive éeonomic offender any court or tribunal in India in
any civil proceeding before it, may, disallow such,individual from putting forward or defending any
civil claims and

b. Any Court or Tribunal in India‘in‘any civil proceeding before it, may disallow any company or
limited liability partnership from putting forward or defending any civil claim, if an individual filing
the claim on behalf of the company or the limited liability partnership or any promoter or key
managerial personnel,or majority shareholder of the company or an individual having a controlling
interest in the limited\liability partnership has been declared as a fugitive economic offender.

Attachment of Property

*~ Section 5 of the Fugitive Economic Offenders Act, 2018 empower the Director or any other
officer authorised by the Director, not below the rank of Deputy Director, may with the
permission of the Special Court, attach any by an order in writing in prescribed manner.

* The Director or any other officer authorised by the Director, not below the rank of Deputy
Director, authorised by the Director may by an order in writing, at any time prior to the filing
of the application to the Special Court attach any property




1. For which there is a reason to believe that the property is proceeds of crime, or is a property
or benami property owned by an individual who is a fugitive economic offender and

2. Which is being or is likely to be dealt with in a manner which may result in the property
being unavailable for confiscation.

* Director or any other officer who provisionally attaches any property shall within a period of
thirty days from the date of such attachment file an application before the Special Court.

* The attachment of any property shall continue for a period of one hundred and,eighty days
from the date of order of such attachment or such other period as may be’extendedby the
special court before the expiry of such period.

POWER OF SURVEY

Question: 4 (June 2024)

Discuss the power of survey by director under law relating,to Fugitive Economic Offenders Act,
2018?

(5 marks)
Answer:

According to Fugitive Ecanamie®Offenders Act, 2018 where a director or any other officer authorised
by the Director;*enthie basis of material in his possession, has reason to believe (the reason for such
belief to bé"recorded in writing), that an individual may be fugitive economic offender, he may

enter‘any,place:

i) Within the limit of the area assigned to him, or
ii) in respect of which he is authorised for the purposes of this section, by such other authority,

who is assigned the area within which such place is situated.

Where the director or any officer authorised by the Director, on the basis of material in his
possession, has reason to believe (the reason for such belief to be recorded in writing), that an




individual may be fugitive economic offender and it is necessary to enter any place, he may request
any proprietor, employee or any other person who may be present at that time, to-

a) afford him the necessary facility to inspect such records as he may require and which may
be available at such place:

b) afford him the necessary facility to check or verify the proceeds of crime or any transaction
related to proceeds of crime which may be found therein: and

¢) Furnish such information as he may require as to any matter which may be useful for,ﬁr

relevant to any proceedings. ®
The Director, or any other officer acting under this section may: @

i) place marks of identification on the records inspected by hi or cause to be
made extracts or copies therefrom:

ii) make any inventory of any property checked or m; and

iii) record the statement of any person at the prope

any proceeding. §

SEARCH AND SEIZURE

RN

Mr. R, againstwho pplication is filed to declare him a Fugitive Economic Offender, is suspected
of holding i rds and assets related to proceeds of crime. The Director or an officer
authoxized p.believes that such documents and property are concealed in his business

may be useful for or relevant to,

enders Act, 2018.

(5 marks)

Answer:




Where the Director or any other officer not below the rank of Deputy Director authorised by him, on
the basis of information in his possession, has reason to believe (the reason for such belief to be
recorded in writing) that any person:

(i) may be declared as a fugitive economic offender;

(i) is in possession of any proceeds of crime;

(i) is in possession of any records which may relate to proceeds of crime; or

(iv) is in possession of any property related to proceeds of crime, then, subject to any rules
made in this behalf, he may authorise any officer subordinate to him to-

(a) enter and search any building, place, vessel, vehicle or aircraft where he has reasen to
suspect that such records or proceeds of crime are kept;

(b) break open the lock of any door, box, locker, safe, almirah or other receptacle fox
exercising the powers conferred by clause (a) where the keys thereof are'not available;

(c) seize any record or property found as a result of such search;

(d) place marks of identification on such record or property, if required*er.make or cause to
be made extracts or copies therefrom;

(e) make a note or an inventory of such record or property;/and

(f) examine on oath any person, who is found to be in pessessiomorcontrol of any record or
property, in respect of all matters relevant for the purpeses ofvany investigation under this
Act.

Where an authority, upon information obtained during surveys,is satisfied that any evidence shall be
or is likely to be concealed or tampered with, he may, fogreasons to be recorded in writing, enter
and search the building or place where such gvidenceiis located and seize that evidence.

RULES OF EVIDENCE

Question: 6 (Dec 2024)

Explain the Rules of Evidenee and Standard of proof required by the Special Court under Fugitive
Economic Offendeks Actg#2018.

(5 marks)
Answer:

* According to the Fugitive Economic Offenders Act, 2018, the rules of evidence state that the
burden of proof for establishing:

(a) that an individual is a fugitive economic offender; or

(b) that a property is the proceeds of crime or any other property in which the individual alleged




to be a fugitive economic offender has an interest, shall be on the Director or the person

authorised by the Director to file the application.

*  Notwithstanding anything contained in any other law for the time being in force, where any
person claims that any interest in any property was acquired bona fide and without
knowledge of the fact that, such property constitutes proceeds of crime, the burden of
proving such fact shall lie upon him.

* The standard of proof applicable to the determination of facts by the Special %
the Act shall be preponderance of probabilities.

- S

An individual aggrieved by the order of the Special Co Act wants to challenge it. What
is the appellate mechanism available?

(3 marks) \
Answer: @

(1) An appeal shall lie fromiany judgment or order, not being an interlocutory order, of a Special
Court to the High Cour cts and on law.

(2) Every appe

llsbe preferred within a period of thirty days from the date of the judgment or
order appealed from.

(3) Hig tertain an appeal after the expiry of the said period of thirty days, if it is

satisfi ellant had sufficient cause for not preferring the appeal within the period of
thi
N eal shall be entertained after the expiry of period of ninety days.




CHAPTER : 10 LAW REITATING TO BENAMI
TRANSACTIONS AND PROHIBITION

SAILENT FEATURES OF THE ACT

Question : 1 (June 2019)

Explain the salient features of the Benami Transactions (Prohibition) Act, 1998.

(3 marks)

Answer :

The Salient Features of the Benami Transactions (Prohibition) Actp)1988 are as
under:

* It defines a benami transaction and benami propesty*and also provides for exclusions and
transactions which shall not be construed,benami:

* It provides the consequences of enteringinto a,prohibited benami transactions.

* Itlays down the procedure for determination,and related penal consequences in the case of a
prohibited benami transaction.

* It also provides that the powers oftcivil eourt shall be available to authorities under the said Act.

*  Miscellaneous Provisions have been!provided for service of notice, protection of action taken in
good faith, etc.

*  Central Governmefitiempowers to make rules for the implementation of the provisions of the
Act.

* It enables the'€entral Government in consultation with the Chief Justice of the High Court to
designaté,oneer'more Courts of Session as Special Court or Special Courts for the purpose of the
Act.

*  Itprevides penalty for entering into benami transactions and for furnishing any false documents
in ahy proceeding under the Act.

* \Iterovides for transfer of any suit or proceeding in respect of a benami transaction pending in
any court (other than High Court) or Tribunal or before any authority to the Appellate Tribunal.

BENAMI TRANSACTIONS

Question : 2 (Dec 2023)




‘A’, an individual by a transaction, purchased a house in the name of his wife. Consideration of
transaction was paid by ‘A’ out of his known sources. Government seized the house claiming it to be
a benami property. Decide. Whether the action of the Government is justified under the Prohibition
of the Benami Transaction Act, 1988?

(5 marks)
Answer :

Provision of Law:

According to Section 2(9) of the Prohibition of Benami Transactions Act, 1988, beftami trafnsaction
means:

(A) a transaction or an arrangement -

(a) where a property is transferred to, or is held by, a person, and thesconsideration for such
property has been provided, or paid by, another person; and

(b) the property is held for the immediate or future benefit, direet or indirect, of the person who has
provided the consideration,

Except when the property is held by -

(i) a Karta, or a member of a Hindu undivided,family, as the case may be, and the property
is held for his benefit or benefitiof other members in the family and the consideration
for such property has been provided,or paid out of the known sources of the Hindu
undivided family;

(ii) a person standing ind@ fiduciary capacity for the benefit of another person towards
whom he stands ifnsuch,capacity and includes a trustee, executor, partner, director of a
company, a depositery’er a participant as an agent of a depository under the
Depositories Aet, 1996,and any other person as may be notified by the Central
Governmentfonthis‘purpose;

(iii) any_person being an individual in the name of his spouse or in the name of any child of
such'individual and the consideration for such property has been provided or paid out of
thesknown 'sources of the individual;

(iv) any\person in the name of his brother or sister or lineal ascendant or descendant, where
thednames of brother or sister or lineal ascendant or descendant and the individual
appear as joint- owners in any document, and the consideration for such property has
been provided or paid out of the known sources of the individual; or

(B) a transaction or an arrangement in respect of a property carried out or made in a fictitious name.

(C) a transaction or an arrangement in respect of a property where the owner of the property is not
aware of, or, denies knowledge of, such ownership.

(D) a transaction or an arrangement in respect of a property where the person providing the
consideration is not traceable or is fictitious.




Conclusion/Analysis:

'A' has purchased a house in the name of his wife and consideration of transaction was paid by ‘A’
out of his known sources and thus it is not a benami transaction.

Therefore, the action of the Government is not justified under Prohibition of Benami Property
Transactions Act, 1988.

Question : 3 (Dec 2020)

What do you understand by “Benami Transaction” under the Benami Transactions (Rrohibition)pAct,
1988?

(4 marks)
Answer :

According to Section 2(9) of the Prohibition of Benami Transactions Act, 1988, benami transaction
means:

(A) a transaction or an arrangement -

(a) where a property is transferred to, or is held by, a person, and the consideration for such
property has been provided, or paid by, “‘@anotherperson; and

(b) the property is held for the immediate or future benefit, direct or indirect, of the person who has
provided the consideration,

Except when the property(is held, by

(i) a Karta, or amember of a Hindu undivided family, as the case may be, and the property
is held for his'benéfit or benefit of other members in the family and the consideration
for suchiproperty has been provided or paid out of the known sources of the Hindu
undivided family;

(ii) a person standing in a fiduciary capacity for the benefit of another person towards
whomehe stands in such capacity and includes a trustee, executor, partner, director of a
company, a depository or a participant as an agent of a depository under the
Depositories Act, 1996 and any other person as may be notified by the Central
Government for this purpose;

(iii) any person being an individual in the name of his spouse or in the name of any child of
such individual and the consideration for such property has been provided or paid out of
the known sources of the individual;

(iv) any person in the name of his brother or sister or lineal ascendant or descendant, where
the names of brother or sister or lineal ascendant or descendant and the individual
appear as joint- owners in any document, and the consideration for such property has
been provided or paid out of the known sources of the individual; or




(B) a transaction or an arrangement in respect of a property carried out or made in a fictitious name.

(C) a transaction or an arrangement in respect of a property where the owner of the property is not
aware of, or, denies knowledge of, such ownership.

(D) a transaction or an arrangement in respect of a property where the person providing the
consideration is not traceable or is fictitious.

PROHIBITION OF BENAMI TRANSACTIONS

Question : 4 (Dec 2022)

State the provisions regarding prohibition and punishment for ‘Benami Transaetionsgiven under the
Benami Transactions (Prohibition) Act, 1988.

(3 marks)

Answer :

* As per Section 3(1) of the Act, no person shall enter into any benami transaction.

» Section 3(2) provides that whoever enters,inte,any benami transaction shall be punishable with
imprisonment for a term which may'extend‘to three years or with fine or with both.

* According to Section 3(3) where‘any person enters into any benami transaction on and after the
date of commencement of the Behami Transactions (Prohibition) Amendment Act, 2016, shall be
punishable in accordance With the provisions contained in Chapter VII.

* Chapter VIl deals withfoffenees’and prosecution. It provides that if a person is found guilty of
offence of benamidransactiomby the competent court, he shall be punishable with rigorous
imprisonment for a termnot less than one year but which may extend to 7 years and shall also
be liable to fine which'may extend to 25% of the fair market value of the property.

MANNER OF SERVICE OF NOTICE

Question : 5 (June 2021)

In what manner and to whom the service of notice will be served under the Benami Transactions
(Prohibition) Act, 1988?

(3 marks)




Answer :

Section 25 of the Benami Transactions (Prohibition) Act, 1988 deals with the manner of service of
notice. Sub-section (1) of this section provides that a notice under sub-clause (1) of section 24 may
be served on the person named therein either by post or as if it were a summons issued by a Court
under the Code of Civil Procedure, 1908.

Any notice referred to above may be addressed---

(i) in case of an individual, to such individual;

(ii) in the case of a firm, to the managing partner or the manager of the firm;

(iii) in the case of a Hindu undivided family, to karta or any member of such family;

(iv) in the case of a company, to the principal officer thereof;

(v) in the case of any other association or body of individuals, to the principal offieer or any
member thereof;

(vi) in the case of any other person (not being an individual), to the,person who manages or

controls his affairs.
ADJUDICATION OF BENAMI PROPERTY

Question : 6 (Dec 2018)

Explain Adjudication of Benami Property uiidenthe Benami Transaction Act, 1988.

(3 marks)
Answer :

* Section 26 of the'Bemami Transactions (Prohibition) Act, 1988 relates to adjudication of benami
property:

» Subssection'(1) of this section provides that on receipt of a reference under sub-section (5) of
section247the Adjudicating Authority shall issue notice, to furnish such documents, particulars
onrevidence as is considered necessary on a date to be specified therein, on the following
persoens:

i»=" The person specified as a benamidar therein

ii.  Any person referred to as the beneficial owner therein or identified as such
iii.  Anyinterested party, including a banking company
iv.  Any person who has made a claim in respect of the property

*  However, the Adjudicating Authority shall issue notice within a period of thirty days from the
date on which a reference has been received. Further, the notice shall provide a period of time
of not less than thirty days to the person to whom such notice is issued to furnish the
information sought.




*  Sub-section (2) of this section provides that where such property is held jointly by more than
one person, the Adjudicating Authority shall make endeavours to serve notice to all persons
holding such property.

* However, where the notice is served on one of the aforesaid persons the service of notice shall
not be invalid on the ground that the said notice was not served to all the persons holding the
property.

*  Sub-section (3) of this section provides that the Adjudicating Authority shall, after considering
the reply, if any, to the notice issued under sub-section(1);making or causing to be made such
inquiries and calling for such reports or evidence as it deems fit; and taking into account all
relevant materials, provide an opportunity of being heard to the person specified as a
benamidar therein, the Initiating Officer, and any other person who claims to be the ownér of
such property.

* Thereafter, the Adjudicating Authority shall pass an order holding the property notte.be a
benami property and revoking the attachment order; or holding the property,tobe a benami
property and confirming the attachment order in all other cases.

*  Sub-section (4) of this section provides that where the Adjudicating Authority'is satisfied that
some part of the properties in respect of which reference has beenimade te him is benami
property, but is not able to specifically identify such part, he shall réeord a finding to the best of
his judgment as to which part or properties is held benami

*  Sub-section (5) of this section provides that where in the colse of proceedings before it, the
Adjudicating Authority has reason to believe that a_property, other than a property referred to
him by the Initiating Officer is benami property,.it'shallprovisionally attach the property and the
property shall be deemed to be a property referredtto it'on the date of receipt of the reference
under sub-section (5) of section 24.

* Sub-section (6) of this section provides thatthe Adjudicating Authority may, at any stage of the
proceedings, either on the application,of ‘any, party, or suo moto, strike out the name of any
party improperly joined or add the name of any person whose presence before the Adjudicating
Authority may be necessary £o enable it to adjudicate upon and settle all the questions involved
in the reference.

*  Sub-section (7) of this@€ction prevides that no order under sub-section (3) shall be passed after
the expiry of one year from the end of the month in which the reference under section 24 was
received. As per sectiony/ ofithe Act, the Central Government shall, by notification, appoint one
or more Adjudicating Authorities to exercise jurisdiction, powers and authority conferred by or
under this Act, An Adjudicating Authority shall consist of a Chairperson and at least two other
Members,

CONFISCATION AND VESTING OF BENAMI PROPERTY

Question : 7 (Dec 2023)

Elaborate the law and procedure in respect of confiscation and vesting of benami property under the
Benami Transactions (Prohibition) Act, 1988.

(4 marks)




Answer :

* Section 27 of the Benami Transactions (Prohibition) Act, 1988 deals with confiscation and vesting
of benami property.

* Sub-section (1) of this section provides that where an order is passed in respect of any property
under sub-section (3) of section 26 holding such property to be a benami property, the
Adjudicating Authority shall, after giving an opportunity of being heard to the person concerned,
make an order confiscating the property held to be a benami property.

* However, where an appeal has been filed against the order of the Adjudicating AuthgFitythe
confiscation of property shall be made subject to the order passed by the Appellate Tribunal
under section 46.

* Further, confiscation of the property shall be made in accordance with suchiprocedure as may
be prescribed.

*  Sub-section (2) of this section provides that the above shall not apply te,a‘property held or
acquired by a person from the benamidar for adequate consideration, prior te the issue of
notice under sub-section (1) of section 24 without his having kihowledge of the benami
transaction.

*  Sub-section (3) of this section provides that where an order‘ef confiscation has been made, all
the rights and title in such property shall vest absolutely in the Central Government free of all
encumbrances and no compensation shall be payable‘in respect of such confiscation.

*  Sub-section (4) of this section provides that any right of any third person created in such
property with a view to defeat the purposes of this Act shall be null and void.

e Sub-section (5) of this section provides thatwhere no order of confiscation is made upon the
proceedings under this Act attainingfinality;, no‘elaim shall lie against the Government.

Question : 8 (June 2023)

Discuss the provisions fok the ceffiscation and vesting of benami property under the Benami
Transactions (Prohibition)"Act, 1988.

(4 marks)
Answer. :

* Section 27 of the Benami Transactions (Prohibition) Act, 1988 deals with confiscation and vesting
of benami property.

* Sub-section (1) of this section provides that where an order is passed in respect of any property
under sub-section (3) of section 26 holding such property to be a benami property, the
Adjudicating Authority shall, after giving an opportunity of being heard to the person concerned,
make an order confiscating the property held to be a benami property.




* However, where an appeal has been filed against the order of the Adjudicating Authority, the
confiscation of property shall be made subject to the order passed by the Appellate Tribunal
under section 46.

*  Further, confiscation of the property shall be made in accordance with such procedure as may
be prescribed.

*  Sub-section (2) of this section provides that the above shall not apply to a property held or
acquired by a person from the benamidar for adequate consideration, prior to the issue of
notice under sub-section (1) of section 24 without his having knowledge of the benami
transaction.

* Sub-section (3) of this section provides that where an order of confiscation has been made, all
the rights and title in such property shall vest absolutely in the Central Government(free ‘of all
encumbrances and no compensation shall be payable in respect of such confiscation.

*  Sub-section (4) of this section provides that any right of any third person creatéd insueh
property with a view to defeat the purposes of this Act shall be null and void:

*  Sub-section (5) of this section provides that where no order of confiscatien is‘\madedipon the
proceedings under this Act attaining finality, no claim shall lie against the Government.

MANAGEMENT OF PROPERTIES CONFISCATED

Question : 9 (June 2024)

How is the Management of properties confiscatedunder the Law relating to Benami Transactions
and Prohibition?

(5 marks)

Answer :

* Section 28 of‘the\Benami Transactions (Prohibition) Act, 1988 relates to management of
properties confiscated under this Act. Sub-section (1) of this section provides that the
Administrater shall have the power to receive and manage the property, in relation to which an
orderof confiscation under sub-section (1) of section 27 has been made, in such manner and
subject.to such conditions, as may be prescribed.

. Sub*section (2) of this section provides that the Central Government may, by order published in
the Official Gazette, notify as many of its officers as it thinks fit, to perform the functions of
Administrators.

*  Sub-section (3) of this section provides that the Administrator shall also take such measures, as
the Central Government may direct, to dispose of the property which is vested in the Central
Government under sub- section (2) of section 27 in such manner and subject to such conditions
as may be prescribed.




POSSESSION OF THE PROPERTY

Question : 10 (Dec 2024, Old Syllabus)

State the provisions relating to ‘Possession of property’ for which the order of confiscation has been
passed under the Benami Transactions (Prohibition) Act, 1988.

(3 marks)
Answer :

* Section 29 of the Benami Transactions (Prohibition) Act, 1988, relates.

e Sub-section (1) of this section provides that where an order of confiseationin‘respect of a
property under subsection (1) of section 27 has been made, the Administrator shall proceed to
take the possession of such property.

e Sub-section (2) of this section provides that the Administratog shall,

(a) by notice in writing, order within seven days of the\date of the service of notice any person,
who may be in possession of the benami property,‘tossurfender or deliver possession
thereof to the Administrator or any other‘person duly authorised in writing by him in this
behalf;

(b) in the event of non-compliance of the order referred to in clause (a), or if in his opinion,
taking over of immediate possession is Warranted, for the purpose of forcibly taking over
possession, requisition the sérvice'ef any police officer to assist him and it shall be the duty
such officer to comply with the requisition.

* |t may be noted that “Administrater” means an Income-tax Officer as defined in clause (25) of

section 2 of the Income:tax Act, 1961

SPECIAL COURTS

Question N I%June 2025)

Explain the provisions relating to Special Courts constituted under Section 50 of the Prohibition of
Benami Property Transactions Act, 1988.

(5 marks)

* Section 50 of the Benami Transactions Prohibition Act, 1988 relates to Special Courts.
* Section 50 (1) provides that the Central Government, in consultation with the Chief Justice of the
High Court, shall for trial of an offence punishable under this Act, by notification, designate one




or more Courts of Session as Special Court or Special Courts for such area or areas or for such
case or class or group of cases as may be specified in the notification.

* Section 50 (2) provides that while trying an offence under this Act, a Special Court shall also try
an offence other than an offence referred to in sub-section (1), with which the accused may,
under the Code of Criminal Procedure, 1973, be charged at the same trial.

*  Section 50(3) states that the Special Court shall not take cognizance of any offence punishable
under this Act except upon a complaint in writing made by -.

(i) the authority; or
(ii) any officer of the Central Government or State Government authorized in writing by that
Government by a general or special order made in this behalf.

According to Section 50(4) every trial under this section shall be conducted as expeditiously as
possible and an endeavour shall be made by the Special Court to conclude the trial within six,months
from the date of filing of the complaint.

OFFENCES BY COMPANIES

Question : 12 (Dec 2024)

Explain the provisions of ‘Offences by Companies’dinderSection 62 of the Benami Transactions
(Prohibition) Act, 1988.

(5 marks)
Answer :

» Section 62 of the Benamidransaction (Prohibition) Act, 1988 relates to consequences in case of
offences by cempanies! Stibsection (1) of this section provides that where a person committing a
contravention ‘effany oftthe provisions of this Act or of any rule, direction or order made
thereunder is axcompany, every person who, at the time the contravention was committed, was
in charge of, ‘and was responsible to, the company, for the conduct of the business of the
company aswell as the company, shall be deemed to be guilty of the contravention and shall be
liable,toxbe proceeded against and punished accordingly.

» \Seetion'62(2) states that nothing contained in subsection (1) of this section shall render any
person liable to punishment, if he proves that the contravention took place without his
knowledge.

* Section 62(3) provides that notwithstanding anything contained in sub-section (1), where a
contravention of any of the provisions of this Act or of any rule, direction or order made
thereunder has been committed by a company and it is proved that the contravention has taken
place with the consent or connivance of, or is attributable to any neglect on the part of any
director, manager, secretary or other officer of the company, such director, manager, secretary
or other officer shall also be deemed to be guilty of the contravention and shall be liable to be
proceeded against and punished accordingly.




OFFENCES AND PROSECUTION

Question : 13 (Dec 2019)

State the provisions regarding punishment for Benami Transactions incorporated under the Benami
Transaction (Prohibition) Act, 1988.

(3 marks)

Answer : &

*  According to Benami Transactions (Prohibition) Act, 1988 where any pe
benami transaction in order to defeat the provisions of any law or to idypayment of statutory
dues or to avoid payment to creditors, the beneficial owner, b idar and any other person
who abets or induces any person to enter into the benami an , shall be guilty of the
offence of benami transaction, he shall be punishable in accerdance with the provisions
contained in Chapter VIl of the Act.

*  Chapter VIl of the Benami Transactions (Prohibitia % deals with offences and
prosecution.

* Section 53 provides that if a person is found\guilty.of offence of benami transaction by the
competent court, he shall be punishabl igorous imprisonment for a term not less than
one year but which may extend to shall also be liable to fine which may extend to
25% of the fair market value of

* Section 54 relates to penalty,
case of offences by Com

O

ters into any

ation whereas Section 62 relates to consequences in

&




HAPITER : 11 MPETITION ACT

COMPETITION, COMPETITION LAW AND COMPETITION POLICY

Question : 1 (Dec 2020)

What are the objectives of Competition Act, 2002?

(3 marks)
Answer :

The objectives of the Competition Act, 2002 are as under:

* The Competition Act, 2002 has been enacted to provide;

* keeping in view of the economic development of the country,

* for the establishment of a Commission to prevent'practices,having adverse effect on
competition,

* to promote and sustain competition in the markets,

* to protect the interest of consumers and

* toensure freedom of trade carried ofrby other participant in the markets in India and for
matters connected therewith orincidental thereto.

Question : 2 (Dec 2022)

Discuss ‘Competitiandaw and Policy’ under the Competition Act, 2002.

(3 marks)
Answers

*  The World Bank and OECD in its Report A Framework for the Design and Implementation of
Competition Law and Policy pointed out that a dynamic and competitive environment,
underpinned by sound competition law and policy, is an essential characteristic of a successful
market economy.

* Effective enforcement of competition law and active competition advocacy can also be powerful
catalysts for successful economic restructuring.




* This in turn fosters flexibility and mobility of resources, which in the current global business
environment are critical elements for the competitiveness of firms and industries across nations.

* Although the field of competition law and policy is evolving rapidly and includes many different
viewpoints on specific issues, recognition is growing that effective competition law is important
in shaping business culture and that its proper implementation needs to allow for the education
of business people, government officials, the judiciary, and the interested public.

* The basic purpose of Competition Policy and law is to preserve and promote competition as a
means of ensuring efficient allocation of resources in an economy.

*  Competition policy typically has two elements: one is a set of policies that enhance competition
in local and national markets.

* The second element is legislation designed to prevent anti- competitive business practicesiwith
minimal Government intervention, i.e., a competition law.

* Competition law by itself cannot produce or ensure competition in the market unless:this‘is
facilitated by appropriate Government policies. On the other hand, Governmentgpolicies without
a law to enforce such policies and prevent competition malpractices would alsozbedincomplete.

Question : 3 (Dec 2021)

The basic purpose of Competition Policy and law is to presexve.and promote competition as a means
of ensuring efficient allocation of resources in an egonomy.\Discuss.

(5 marks)

Answer :

* The basic purpose of Gompetition Policy and law is to preserve and promote competition as a
means of ensuringefficient allocation of resources in an economy.

* Competition policy typieallyshas two elements: one is a set of policies that enhance competition
in local and national markets.

* The second element is legislation designed to prevent anti- competitive business practices with
minimakGovernment intervention, i.e., a competition law.

* Competition [aw by itself cannot produce or ensure competition in the market unless this is
facilitateduby appropriate Government policies. On the other hand, Government policies without
aJaw:to enforce such policies and prevent competition malpractices would also be incomplete.

e Competition policies cover a much broader set of instruments than competition law and
typically include all policies aimed at increasing the intensity of competition or rivalry in local
and national markets by lowering entry barriers and opportunities for harmful coordination, to
ensure that markets work effectively and serve the interests of all citizens.

*  Competition law is only a subset of a nation’s competition policies. Competition policies typically
include pro-competition approaches to trade, investment, sectoral regulation, and consumer
protection.




Question : 4 (June 2019)

What is the purpose of competition policy of India and Competition Act, 20027

(3 marks)

Answer :

The basic purpose of Competition Policy and Competition Act, 2002 is to preserve andspromote
competition as a means of ensuring efficient allocation of resources in an economy:

Competition policy typically has two elements:
(i) One is a set of policies that enhance competition in local and national maxkets.

(ii) The second element is legislation designed to prevent anti-competitive business practices with
minimal Government intervention, i.e., a competition law.

The Competition Act, 2002 seeks to provide, keeping in view. the‘economic development of the
country, for the establishment of Competition Commissionto prevent practices having adverse
effect on competition, to promote and sustain competitiominwnarkets, to protect the interests of
consumers and to ensure freedom of trade carriedion by,other participants in markets in India.

Question : 5 (Dec 2023, Old Syllabus)

What is the basic purpose of C@mpetition Law and Policy?

(3 marks)

Answer :

* _ The basieypurpose of Competition Policy and law is to preserve and promote competition as a
means,ofrensuring efficient allocation of resources in an economy.

e Gompetition policy typically has two elements: one is a set of policies that enhance competition
in'local and national markets.

* The second element is legislation designed to prevent anti- competitive business practices with
minimal Government intervention, i.e., a competition law.

*  Competition law by itself cannot produce or ensure competition in the market unless this is
facilitated by appropriate Government policies. On the other hand, Government policies without
a law to enforce such policies and prevent competition malpractices would also be incomplete.




IMPORTANT DEFINITIONS

Question : 6 (June 2023)

An Organization constituted by the owners of Cement Industries unanimously decided to raise the
price of cement above competitive levels resulting in injury to the consumers and to the economy.
But the decision taken by the organization was not in writing and also not intended to be enforced
by legal proceedings. Discuss whether the decision taken by organization may be considered as an
‘agreement’ under the provisions of the Competition Act, 20027

(3 marks) %&
Answer : @
According to Section 2(b) of the Competition Act, 2002 the tert includes any

arrangement or understanding or action in concert -

gor action is formal or in writing; or
o Or action is intended to be

i whether or not, such arrangement, under,
ii. whether or not such arrangement, undérsta
enforceable by legal proceedings. [Sec

Question : 7 (Dec 2018) ®

Who is “consumer” under @n Act, 2002?
(3 marks) ‘

\r f) of the Competition Act, 2002, “Consumer” means any person who—

Answer :

buys any goods for a consideration which has been paid or promised or partly paid and
partly promised, or under any system of deferred payment and includes any user of such
goods other than the person who buys such goods for consideration paid or promised or
partly paid or partly promised, or under any system of deferred payment when such use
is made with the approval of such person, whether such purchase of goods is for resale
or for any commercial purpose or for personal use;

ii. hires or avails of any services for a consideration which has been paid or promised or
partly paid and partly promised, or under any system of deferred payment and includes
any beneficiary of such services other than the person who hires or avails of the services
for consideration paid or promised, or partly paid and partly promised, or under any




system of deferred payment, when such services are availed of with the approval of the
first-mentioned person whether such hiring or availing of services is for any commercial
purpose or for personal use.

Question : 8 (Dec 2019)

What do you mean by the term ‘person’ as given under the Competition Act, 2002?

(3 marks)

In terms of Section 2(I) of the Competition Act, 2002 “person” includes—
i an individual; Q
ii. a Hindu undivided family;
jii. a company;
iv. a firm;

V. an association of persons or a body,of indivi , Whether incorporated or not, in India
or outside India;

vi. any corporation established by
Government company a

vii. any body corporate i

any Central, State or Provincial Act or a
use (45) of section 2 of the Companies Act, 2013;
y or under the laws of a country outside India;

viii. a co-operative society ed under any law relating to co-operative societies;

ix. a local authority;

X. every artificial juridical person, not falling within any of the preceding sub-clauses.
[Section 2

Defi e\ Service’ under the Competition Act, 2002?

3
Answer :

As per Section 2(u) of the Competition Act, 2002, “Service” means service of any description which is
made available to potential users and includes the provision of services in connection with business
of any industrial or commercial matters such as banking, communication, education, financing,
insurance, chit funds, real estate, transport, storage, material treatment, processing, supply of




electrical or other energy, boarding, lodging, entertainment, amusement, construction, repair,
conveying of news or information and advertising.

Question : 10 (June 2019) & (Dec 2022)

Explain what is meant by Bid-rigging, tie-in agreement, Exclusive dealing agreement, and Refusal to
deal.

(5 marks) &

Answer :

Bid Rigging

According to Section 3 of the Competition Act, 2002 “bid riggi
enterprises or persons engaged in identical or similar producti

agreement, between
g of goods or provision of

services, which has the effect of eliminating or reducing eti r bids or adversely affecting
or manipulating the process for bidding Q
Section 3(4) of the Competition Act, 2002 d the tegms “Tie-in agreement”, “Exclusive supply

agreement” & “Refusal to Deal”

Tie-In Arrangement %

“Tie-In Arrangement” inclddes a ement requiring a purchaser of goods or services, as a
condition of such purchase,'to purchase some other distinct goods or services.

Exclusive Dealing ent

“Exclu 'v reement” includes any agreement restricting in any manner the purchaser or
the se he Case may be, in the course of his trade from acquiring or selling or otherwise
i goods or services other than those of the seller or the purchaser or any other person,
st e may be.

Refusal to Deal

“Refusal to Deal” includes any agreement which restricts, or is likely to restrict, by any method the
persons or classes of persons to whom goods or services; are sold or from whom goods or services
are bought.




Question : 11 (Dec 2020)

Elite Club is a club of eight Indian banks. The club covers entire Indian territory for its operations and

dealings. The club covered entire India with a view of fixing rates of deposits, lending and other rates

on banking facilities. The club covered all banking products and services and members of the club

fixed interest rates for loans and savings for private/household including commercial cust

well as the fees consumers had to pay for certain services. The club also provides servic%
lu

transfers and export financing. One of the customers of a ‘Bank’, which is a membe
made a complaint against the club acting as a ‘cartel’ to the Competition Commission ia.
Examine the validity of the complaint.

Answer : Q)
Provision Of Law: %

According to Section 2(c) of the Competition Act, 2 includes an association of producers,
sellers or distributors, traders or service pr whojpby agreement amongst themselves, limit
control or attempt to control the productio ution, sale or price of or, trade in goods or
provision of services.

The nature of a cartel is to raise e mpetitive levels, resulting in injury to consumers and
to the economy. For the consime elisation results in higher prices, poor quality and less or no

choice for goods or/and sefvice
Some of the condition ducive to cartelization are:

competitors

pacit
ndence of the consumers on the product
tory of collusion

Conclusion/Analysis:

» Coming to the factual matrix provided in the present case, certain banks have come together
under the forum of a Club and are together by agreement amongst themselves, fixing the rate of
deposits, lending, fees and other rates on banking facilities including loans and savings for
private/household including commercial customers thereby limiting control or attempting to
control the price of such services.




> Keeping in view of the definition of the term cartel stated above it may be said that the activities
of limiting control or attempting to control the price of banking services would constitute cartel.
» The complaint made by the customer is therefore, prima facie valid.

Question : 12 (Dec 2024, Old Syllabus). (June 2021) & (Dec 2021)

What is cartel? What are conditions conducive to cartel?

(3 marks) &

Answer :

oeciation of producers,
angst themselves, limit
or, trade in goods or

According to Section 2(c) of the Competition Act, 2002, Cartel include
sellers or distributors, traders or service providers who, by agree
control or attempt to control the production, distribution, salefor p
provision of services.

The nature of a cartel is to raise price above competiti sulting in injury to consumers and
to the economy. For the consumers, cartelisation igher prices, poor quality and less or no
choice for goods or/and services.

Some of the conditions that are conducive Nation are:
S

* high concentration - few competitor

* high entry and exit barriers

* homogeneity of the products ducts)

* similar production cos

*  excess capacity

* high dependence o ers on the product
* history of colldsion

uestion 18

xplainthe concept of Cartel with reference to the Competition Act, 2002.
(3 s)
Answer :

* According to Section 2(c) of the Competition Act, 2002, Cartel includes an association of
producers, sellers or distributors, traders or service providers who, by agreement amongst




themselves, limit control or attempt to control the production, distribution, sale or price of or,
trade in goods or provision of services.

* The nature of a cartel is to raise price above competitive levels, resulting in injury to consumers
and to the economy. For the consumers, cartelisation results in higher prices, poor quality and
less or no choice for goods or/and services.

* Aninternational cartel is said to exist, when not all of the enterprises in a cartel are based in the
same country or when the cartel affects markets of more than one country.

* Animport cartel comprises enterprises (including an association of enterprises) that get together
for the purpose of imports into the country.

* Anexport cartel is made up of enterprises based in one country with an agreement to cartelize
markets in other countries. In the Competition Act, cartels meant exclusively for exports have
been excluded from the provisions relating to anti-competitive agreements.

* This is because such cartels do not adversely affect markets in India and are hence‘eutsidéthe
purview of the Competition Act.

* Ifthere is effective competition in the market, cartels would find it difficult to\be formed and
sustained.

Question : 14 (June 2024)

ABC Bearing Limited along with other four companies, whosare the key Competitors in the market
decided among themselves to revise the prices to be quetedto Original Equipment Manufacturers
(OEMs). Discuss whether this act amounts to,Cattelisation under the Competition Act, 2002?

(3 marks)
Answer :

Provision of Law:

* According te,Section 2(c) of the Competition Act, 2002, Cartel includes an association of
producers, sellersior’distributors, traders or service providers who, by agreement amongst
themselves, limit control or attempt to control the production, distribution, sale or price of or,
trade in,goods or provision of services.

*_WThe'nature of a cartel is to raise price above competitive levels, resulting in injury to consumers
and to the economy. For the consumers, cartelisation results in higher prices, poor quality and
less or no choice for goods or/and services.

* Aninternational cartel is said to exist, when not all of the enterprises in a cartel are based in the
same country or when the cartel affects markets of more than one country.

* Animport cartel comprises enterprises (including an association of enterprises) that get together
for the purpose of imports into the country.

* Anexport cartel is made up of enterprises based in one country with an agreement to cartelize
markets in other countries. In the Competition Act, cartels meant exclusively for exports have
been excluded from the provisions relating to anti-competitive agreements.




* Thisis because such cartels do not adversely affect markets in India and are hence outside the
purview of the Competition Act.

* Ifthere is effective competition in the market, cartels would find it difficult to be formed and
sustained.

Conclusion/Analysis:

Competition Commission of India in the matter of ABC Bearing Ltd., dated June 05. 2020 held that
where key Competitors in bearings market discussed amongst themselves to decide on revision of
prices to be quoted to Original Equipment Manufacturers (OEMs), thereby their independencegs
compromised, facilitating them to quote price revisions to OEMs different than what they would
have quoted independently, will amount to Cartel as defined under Section 2(c) of the,Competition
Act, 2002.

Competition Commission of India in the case of All India Tyre Dealers Federation\Vs, Tyre
Manufacturers observed that no explicit agreement is required in order to'prove cartelisation, it
may be proved even through the intention or conduct of parties.

So, in the light of the above case, this Act of ABC Bearing Limited amounts to Cartelisation.

Question : 15 (Dec 2022) & (Dec 2019)

What are the conditions that are conducive to.cartelization?

(3 marks)
Answer :

Some of the conditions that are conducive to cartelization are:

* high conéentration »few competitors

* high éntrynand exit barriers

* homogeneity of the products (similar products)

* qsimilar'production costs

* \excess'ecapacity

%, high'dependence of the consumers on the product
* history of collusion

VERTICAL AGREEMENTS

Question : 16 (June 2021)




What do you understand by Vertical Agreements under the Competition Act, 20027 State various
types of Vertical Agreements mentioned in the Competition Act, 2002.

(3 marks)

Answer :

Section 3(4) of the Competition Act, 2002 provides that any other agreement amongst e ises or
persons including but not restricted to agreement amongst enterprises or persons at different

or levels of the production chain in different markets, in respect of production, su ibution,

storage, sale or price of, or trade in goods or provision of services, including
a) tie-in arrangement;
b) exclusive dealing agreement;

¢) exclusive distribution agreement;

d) refusal to deal;

e) resale price maintenance, %
shall be an agreement in contravention of sub-se on@c agreement causes or is likely to
cause an appreciable adverse effect on competition it India.

Provided that nothing contained in this sub-sectionshall apply to an agreement entered into
between an enterprise and an end co

TIE-IN AGREEMENT @

Section 3(4) of the Competition Act, 2002 defines the terms “Tie-in agreement” & “Exclusive supply
agreement”.




Tie-In Arrangement

“Tie-In Arrangement” includes any agreement requiring a purchaser of goods or services, as a
condition of such purchase, to purchase some other distinct goods or services.

Exclusive Dealing Agreement

“Exclusive Dealing Agreement” includes any agreement restricting in any manner the purchaser or
the seller, as the case may be, in the course of his trade from acquiring or selling or otherwise
dealing in any goods or services other than those of the seller or the purchaser or any otherperson,

as the case may be. <
Question : 18 (Dec 2022) &t
Define the terms “‘tie-in agreement’” and “exclusive dealing agree %e Competition Act,
2002.

(3 marks) : : '

Section 3(4) of the Competition Act, 2 the terms “Tie-in agreement” & “Exclusive supply
agreement”.

Answer :

Tie-In Arrangement
“Tie-In Arrangement” % agreement requiring a purchaser of goods or services, as a

condition of sucf% to'purchase some other distinct goods or services.
Exclusi eeement
“ xa ing Agreement” includes any agreement restricting in any manner the purchaser or

r, as the case may be, in the course of his trade from acquiring or selling or otherwise
any goods or services other than those of the seller or the purchaser or any other person,
as the case may be.

ANTI COMPETITIVE AGREEMENTS

Question : 19 (Dec 2021)




What do you understand by Anti-Competitive Agreements under the Competition Act, 2002?

(3 marks)
Answer :

* Anti-Competitive Agreements are those agreements that have their object as to prevent grestrict
or distort competition in India.

*  According to Section 3(1) of the Competition Act, 2002, no enterprise or association ‘of
enterprises or person or association of persons shall enter into any agreement.ifirespeet of
production, supply, distribution, storage, acquisition or control of goods or pravisionof'services,
which causes or is likely to cause an appreciable adverse effect on competition within India.

» As per Section 3(2) any agreement entered into in contravention of the provisions,contained in
sub-section (1) shall be void.

» Section 3(3) states that any agreement entered into between enterprises orassociations of
enterprises or persons or associations of persons or between any petson and enterprise or
practice carried on, or decision taken by, any association ofienterprises or association of
persons, including cartels, engaged in identical or similartraderefgoods or provision of services,
which—

a) directly or indirectly determines purchase or sale prices;

b) limits or controls production, supply, markéts, technieal development, investment or provision of
services;

c) shares the market or source of production or provision of services by way of allocation of
geographical area of market, or type of goods or services, or number of customers in the market or
any other similar way;

d) directly or indirectly results in bid rigging or collusive bidding,

shall be presumed.to have an,appreciable adverse effect on competition.

Question 20§Dec 2020) & (Dec 2018)

What'do you understand by “Anti-Competitive Agreement” under Competition Act, 2002?

(3'marks)
Answer :

An anti-competitive agreement under the Competition Act, 2002 is an agreement having appreciable
adverse effect on competition. Anti-competitive agreements include, but are not limited to:




e agreement to limit production and/or supply;

* agreement to allocate markets;

* agreement to fix price;

* bid rigging or collusive bidding;

» conditional purchase/ sale (tie-in arrangement);

* exclusive supply / distribution arrangement; | resale price maintenance; and
* refusal to deal.

BID-RIGGING IS ANTI-COMPETITIVE

Question : 21 (June 2024, Old Syllabus) @

‘Bid rigging is Anti-Competitive’. Explain the above statement in the caonte Competition Act,
2002.

(3 marks) < Q

Answer : QE v

* As per Competition Act, 2002 Bidding, as'a practice, is intended to enable the procurement of
goods or services on the most fav e s and conditions.

* Invitation of bids is resorted to both by'Government (and Government entities) and private
bodies (companies, corpora .

* But the objective of securing t t favourable prices and conditions may be negated if the
prospective bidders callude concert.

*  Such collusive biddi bid rigging contravenes the very purpose of inviting tenders and is
inherently anti-com i

* If bid riggin es pla

in Government tenders, it is likely to have severe adverse effects on its

purchases an lic spending.
* Bid rigging or collusive bidding is treated with severity in the law. The presumptive approach
r evere treatment.

uestion : 22 (Dec 2021

What is ‘Collusive bidding’? In which ways collusive bidding may occur?

(3 marks)

Answer :




* As per Competition Act, 2002 Bidding, as a practice, is intended to enable the procurement of
goods or services on the most favourable terms and conditions.

e Invitation of bids is resorted to both by Government (and Government entities) and private
bodies (companies, corporations, etc.).

* But the objective of securing the most favourable prices and conditions may be negated if the
prospective bidders collude or act in concert.

*  Such collusive bidding or bid rigging contravenes the very purpose of inviting tenders and is
inherently anti-competitive.

*  Some of the most commonly adopted ways in which collusive bidding or bid rigging nmay eccur
are:
i.  agreements to submit identical bids
ii.  agreements as to who shall submit the lowest bid, agreements for the
iii.  submission of cover bids (voluntarily inflated bids)
iv.  agreements not to bid against each other,
v.  agreements on common norms to calculate prices or terms of bids
vi.  agreements to squeeze out outside bidders
vii.  agreements designating bid winners in advance on a rotatignal basis, or on a geographical or
customer allocation basis.
* If bid rigging takes place in Government tenders, it is likely to have severe adverse effects on its
purchases and on public spending.
*  Bid rigging or collusive bidding is treated with&everity inithe law. The presumptive approach
reflects the severe treatment.

Question : 23 (June 2023)

Mention the most comntenlyaaddpted ways in which collusive bidding or bid rigging may occur.

(3 marks)
Answen:

Some'of the most commonly adopted ways in which collusive bidding or bid rigging may occur are:

a) agreements to submit identical bids

b) agreements as to who shall submit the lowest bid, agreements for the
c) submission of cover bids (voluntarily inflated bids)

d) agreements not to bid against each other,

e) agreements on common norms to calculate prices or terms of bids

f) agreements to squeeze out outside bidders




g) agreements designating bid winners in advance on a rotational basis, or on a geographical or
customer allocation basis.

Question : 24 (Dec 2019) & (Dec 2023)

In which circumstances collusive bidding or bid rigging may occur as per the Competition Act, 2002?

(3 marks)
Answer : %&
Some of the most commonly adopted ways in which collusive bidding or b Qﬁnay occur are:

(i) agreements to submit identical bids

(ii) agreements as to who shall submit the lowest bid, agreem s%
(iii) submission of cover bids (voluntarily inflated bids)

(iv) agreements not to bid against each other,
(
(
(

v) agreements on common norms to calculate price bids
vi) agreements to squeeze out outside bidders

vii) agreements designating bid winners in advanc ional basis, or on a geographical or

customer allocation basis.
DOMINANT POSITION @

What is meant inant position under the Competition Act, 2002?
(3 marks)Q~

According to Section 4 of the Competition Act, 2002 “Dominant Position” means a position of
strength, enjoyed by an enterprise, in the relevant market, in India, which enables it to—

i. operate independently of competitive forces prevailing in the relevant market; or
ii. affect its competitors or consumers or the relevant market in its favour.




PREDATORY PRICING

Question : 26 (Dec 2020) & (June 2024, Old Syllabus)

What is predatory pricing? Explain.

(3 marks)
Answer : (
The term “Predatory Price” means the sale of goods or provision of servicesyat a'pfi ichis

below the cost, as may be determined by regulations, of production of th
services, with a view to reduce competition or eliminate the competit

provision of

Thus, the two conditions precedent to bring a case with the a ry pricing are:

i. Selling goods or provision of services at a price which is cost of production and

ii. That practice is resorted to eliminate the competitiQ ce competition.

\

PROHIBITION OF ABUSE OF DOMINANT POSITION

NN
Question : 27 (Dec 2023) Q&

Titto is seller of dental floss\in thezarket where he holds monopoly as there are only handful sellers
in this product line of d . The competitor accuses him of possessing dominant position and
abusing the same Explainithe understanding of dominant position and abuse of the same.

(5 marks)

®\Q~

Dominant Position:
According to Section 4(1) of the Act, no enterprise or group shall abuse its dominant position.

Section 4(2) states that there shall be an abuse of dominant position under sub-section (1), if an
enterprise or a group, —

a. directly or indirectly, imposes unfair or discriminatory—

i. condition in purchase or sale of goods or service; or




ii. price in purchase or sale (including predatory price) of goods or service.

b. limits or restricts—
i. production of goods or provision of services or market therefor; or

ii. technical or scientific development relating to goods or services to the prejudice of consumers; or

c. indulges in practice or practices resulting in denial of market access in any manner; or

d. makes conclusion of contracts subject to acceptance by other parties of supplementary.
obligations which, by their nature or according to commercial usage, have no connéction withithe
subject of such contracts; or

e. uses its dominant position in one relevant market to enter into, or protect,other relevant market.

Abuse Of Dominant Position:

* Dominance refers to a position of strength which enables antenterprise to operate
independently of competitive forces or to affect its competitors or consumers or the market in
its favour.

*  Abuse of dominant position impedes fair competition between firms, exploits consumers and
makes it difficult for the other players to.competewith the dominant undertaking on merit.

*  Abuse of dominant position includes:

i imposing unfair conditions,or price,

ii. predatory pricing,

iii. limiting produétion/market or technical development,

iv. creating batriers to entry,

V. applying dissimilareonditions to similar transactions,

Vi. denying market access, and

vii. using'dominant position in one market to gain advantages in another market.

Question.: 28 (Dec.2021) & (Dec 2018)

What constitutes ‘abuse of Dominance’ under Competition Act, 20027 Critically analyse the relevant
provisions.

(3 marks)

Answer :




* Section 4 of the Competition Act, 2002 expressly prohibits any enterprise or group from abusing
its dominant position.

* Dominance refers to a position of strength which enables an enterprise to operate
independently of competitive forces or to affect its competitors or consumers or the market in
its favour.

*  Abuse of dominant position impedes fair competition between firms, exploits consumers and
makes it difficult for the other players to compete with the dominant undertaking on merit.

e Abuse of dominant position includes:

i imposing unfair conditions or price,

ii. predatory pricing,

iii. limiting production/market or technical development,

iv. creating barriers to entry,

V. applying dissimilar conditions to similar transactions,

Vi. denying market access, and

vii. using dominant position in one market to gain advantages ifranother market.
COMBINATION

Question : 29 (Dec 2021) & (Dec 2018)

What do you understand by the term 4Combination’” under the Competition Act, 2002?

(3 marks)
Answer :

* Combinationunder the Competition Act, 2002 means acquisition of control, shares, voting rights
or assétsyacquisition of control by a person over an enterprise where such person has direct or
indirect control over another enterprise engaged in competing businesses, and mergers and
amalgamations’between or amongst enterprises when the combining parties exceed the
thréshelds set in the Act.

e, The'thresholds are specified in the Act in terms of assets or turnover in India and outside India.
Entering into a combination which causes or is likely to cause an appreciable adverse effect on
competition within the relevant market in India is prohibited and such combination shall be void.

THRESHOLD LIMIT

Question : 30 (June 2022)




What is the threshold limit for regulation of combination under section 5 under the Competition Act,
2002?

(3 marks)
Answer :

The Threshold limits for regulation of combination under Section 5 of the Competition A 02,are
following:

In exercise of the powers conferred by Section 20(3} of the Competition Act, 2002, the Cﬁ'&uernment wide
Its Maotification dated March 07, 2024 and in consultotion with the Competition Commission of Indio, enhanced,
on the basis of the wholesale price index and exchange rate of rupee, the value of assets and the wvalue of
turnover, by One hundred ond fifty percent for the purposes of section 5 of the Competition Act. The volue of
assets ond wrnover after revision is as under:

Thresholds For Filing Notice

Enterprise lewel Assels Turnawer
Imidia = 2500 INR Crore Or > 7500 IMNR Crore
Im Endlic ar = USD 1.25 bn with ot Least = USD 375 bm with at
Dutside India least

= 1250 IMR Crore in India
> 3750 IMR Crore In Indio

O
Eroup Lewvel Asseis Turnaower
Imdia = 10000 INE Crore Cr = 30000 IMR Crore
Im Endlio or = USD 5 bn with at leost = LSO 15 bn with at leost
EiREEe =1250 INR Crore in India = 3750 INR Crore in Indio

De-Minimis Thresholds: in exercise of the powers conferred by clouse o) of section 54 of the Competition Act,
2002 it has alsa been decided with regards to de-minimis thresholds thot the volue of assets and turnover be
enhanced from INE 350 crore (rupees three hundred fifty crore) to INR 450 crore (rupees four hundred fifty
crore] for assets and from INR 1300 crore {rupees one thousand crore] to INR 1250 crore (rupees one thousand
twio hundred fifty crore) for turnower.

Thresholds For Availing of De-Minimis Exemption

Aszets Turnower

Torget Enterprise In India < Rs5. 450 Crore < Rs1250 Crore

o> \\SF~

COMPETITION COMMISSION OF INDIA

\3\

Question : 31 (Dec 2022)

Discuss briefly, the establishment, composition and term of office of chairperson and other
members of Competition Commission of India.

(5 marks)




Answer :
Establishment of Competition Commission of India

* Section 7 of the Act empowers the Central Government may, by notification, appoint, there shall
be established, for the purposes of this Act, a Commission to be called the “Competition
Commission of India”.

*  The Commission shall be a body corporate by the name aforesaid having perpetual sticcession
and a common seal with power, subject to the provisions of this Act, to acquire, hold‘and
dispose of property, both movable and immovable, and to contract and shall,by the/said'wame,
sue or be sued.

* The head office of the Commission shall be at such place as the Central Governmeht'may decide
from time to time. The Commission may establish offices at other places inJndia.

Composition of Competition Commission of India

*  According to Section 8 the Commission shall consist of aiChairperson and not less than two and
not more than six other Members to be appointed,by,the Central Government.

* The Chairperson and every other Member shall be,a person of ability, integrity and standing and
who has special knowledge of, and such professional experience of not less than fifteen years in,
international trade, economics, busifiess, commerce, law, finance, accountancy, management,
industry, technology, public affairs or,competition matters, including competition law and policy,
which in the opinion of the Gentral Government, may be useful to the Commission.

* The Chairperson and other’Members shall be whole-time Members.

Question : 32 (June 2021)

State thelcomposition to constitute the Competition Commission of India, under the Competition
Act, 2002.

(Symarks)
Answer :

*  According to Section 8 the Commission shall consist of a Chairperson and not less than two and
not more than six other Members to be appointed by the Central Government.




* The Chairperson and every other Member shall be a person of ability, integrity and standing and
who has special knowledge of, and such professional experience of not less than fifteen years in,
international trade, economics, business, commerce, law, finance, accountancy, management,
industry, technology, public affairs or competition matters, including competition law and policy,
which in the opinion of the Central Government, may be useful to the Commission.

* The Chairperson and other Members shall be whole-time Members.

APPOINTMENT OF DIRECTOR GENERAL

Question : 33 (Dec 2023, Old Syllabus)

Explain the provisions of appointment of “‘Director General’’ under the Cognpétition Act, 2002.

(5 marks)

Answer :

* Director General is an important functionary under the Competition Act, 2002.

* Section 16 empowers the Commission with the prior approval of the Central Government
appoint a Director General for the purpases of,assisting the Commission in conducting inquiry
into contravention of any of the provisions of,this Act and for performing such other functions as
are, or may be, provided by or under,this Act.

* The number of other Additional, Jeint, Deputy or Assistant Directors General or such officers or
other employees in the offiece of\Director General and the manner of appointment of such
Additional, Joint, Depudty or ‘Assistant Directors General or such officers or other employees shall
be such as may bereseribed.

* Every Additional, Joint, Beputy and Assistant Directors General or such officers or other
employees, shall exercise his powers, and discharge his functions, subject to the general control,
supervision and direction of the Director General.

DUTIES, POWERS AND FUNCTIONS OF COMMISSION

Question : 34 (June 2024, Old Syllabus)

State the duties of Competition Commission of India under Section 18 of the Competition Act, 2002.

(3 marks)




Answer :

As per Competition Commission of India (CCI) under Section 18 of the Competition Act 2002, duties
deals with duties and functions of the Commission.

It states that subject to the provisions of this Act,

i it shall be the duty of the Commission to eliminate practices having adverse effect on
competition,
ii.. promote and sustain competition,
iii. protect the interests of consumers and
iv. ensure freedom of trade carried on by other participants, in markets in India:

Provided that the Commission may, for the purpose of discharging its duties orgerformihg its
functions under this Act, enter into any memorandum or arrangement withthe prier ‘approval of the
Central Government, with any agency of any foreign country:

Provided further that, the Commission may, for the purpose of discharginguits duties or performing
its functions under this Act, enter into any memorandum or arrangement with any statutory
authority or department of Government.

EACTORS TO DETERMINE WHETHER AN AGREEMENT HAS AAEOC

Question : 35 (June 2021), (Dec 2024, Old Syllabus).& (June 2019)

How the competition commissiontwill determine whether an agreement has appreciable adverse
effect on competition?

(3 marks)
Answer :

Section'1.9(8) of the Competition Act,2002 provides that the Commission shall, while determining
whether amagreement has an appreciable adverse effect on competition under section 3, have due
regard to all or any of the following factors, namely:

a) creation of barriers to new entrants in the market;
b) driving existing competitors out of the market;

c) foreclosure of competition;

d) benefits or harm to consumers;

e) improvements in production or distribution of goods or provision of services;




f) promotion of technical, scientific and economic development by means of production or
distribution of goods or provision of services.

EACTORS FOR DETERMINING DOMINANT POSITION OF AN ENTERPRISE

Question : 36 (Dec 2021) & (Dec 2018)

What are the factors which are taken into account by the Commission to determine the dominance
position of an enterprise under the Competition Act, 2002. Discuss.

(5 marks)

Answer :

The Commission shall, while inquiring whether an enterprise enjoys a dominant position or not
under section 4, have due regard to all or any of the following factors, namely:

a) market share of the enterprise;

b) size and resources of the enterprise;

¢) size and importance of the competitors;

d) economic power of the enterprise including commercial advantages over competitors;
e) vertical integration of the enterprisesior&ale or service network of such enterprises;

f) dependence of consumers on the enterprise;

g) monopoly or dominant positien whether acquired as a result of any statute or by virtue of being a
Government company or a public sector undertaking or otherwise;

h) entry barriers ineluding barriers such as regulatory barriers, financial risk, high capital cost of
entry, marketingientry barriers, technical entry barriers, economies of scale, high cost of
substitutable goods or service for consumers;

i)'eountervailing buying power;
JMhmarket structure and size of market; social obligations and social costs;
k) social obligations and social costs;

) relative advantage, by way of the contribution to the economic development, by the enterprise
enjoying a dominant position having or likely to have an appreciable adverse effect on competition;

m) any other factor which the Commission may consider relevant for the inquiry.




RELEVANT GEOGRAPHIC MARKET & RELEVANT PRODUCT MARKET

Question : 37 (Dec 2023, Old Syllabus)

What factors are important to determine ‘relevant geographic market’ and ‘relevant product
market’ under the Competition Act, 20027

(5 marks)

Factors for Relevant Geographic Market

The Commission shall, while determining the “relevant geographi p due regard to all or
any of the following factors, namely: —

a) regulatory trade barriers; Q)

b) local specification requirements;

¢) national procurement policies;

d) adequate distribution facilities; \

e) transport costs; §

f) language; %

g) consumer preferences; %

h) need for secure or regular supplies or rapid after-sales services;

i) characteristics ood ture of services;

j) costs associate switching supply or demand to other areas.

or ant Product Market

Fa
Th mission shall, while determining the “relevant product market”, have due regard to all or
any ofithe following factors, namely:

a) physical characteristics or end-use of goods 1[or the nature of services];
b) price of goods or service;

c) consumer preferences;

d) exclusion of in-house production;

e) existence of specialised producers;




f) classification of industrial products;
g) costs associated with switching demand or supply to other goods or services;

h) categories of customers.

EACTORS FOR DETERMINING

Question : 38 (June 2025) & (Dec 2022)

State the factors that the Competition Commission of India should consider whilédeterimnining
whether a combination is likely to have an appreciable adverse effect on competitionunder the
Competition Act, 2002.

(5 marks)
Answer :

As per Section 20(4) of the Competition Act, 2000, for the,purposes of determining whether a
combination would have the effect of or is likely\to have an appreciable adverse effect on
competition in the relevant market, the Commissien shall have due regard to all or any of the
following factors, namely:

(a) Actual and potential level of campetition through imports in the market
(b) Extent of barriers to entry ifto the market;

(c) Level of concentration in the market;

(d) Degree of countervailing’pewer in the market;

(e) Likelihood that,the combination would result in the parties to the combination being able to
significantly=and sustainably increase prices or profit margins;

(f) Extent,of,effective competition likely to sustain in a market;
(g)\Exténtito Which substitutes are available or are likely to be available in the market;

(h).Market share, in the relevant market, of the persons or enterprise in a combination, individually
and as a combination;

(i) Likelihood that the combination would result in the removal of vigorous and effective competitor
or competitors in the market;

(j) Nature and extent of vertical integration in the market;
(k) Possibility of a failing business;

(I) Nature and extent of innovation;




(m) Relative advantages, by way of the contribution to the economic development, by any
combination having or likely to have appreciable adverse effect on competition.

(n) Whether the benefits of the combination outweigh the adverse impact of the combination, if
any.

PROCEDURE FOR INQUIRY INTO CERTAIN AGREEMENTS & DOMINANT POSITION OF ENTERPRISE

Question : 39 (June 2022)

What is the procedure for inquiry of complaint under section 19 of the CompetitionAet, 20027

(5 marks)

Answer :

Section 26 deals with procedure for Inquiry into Certaiin Agreéments and Dominant Position of
Enterprise.

It states that:

1) On receipt of a reference from the Central Government or a State Government or a
statutory authority or on its @wn knowledge or information received under section 19, if the
Commission is of the opinion,that thege exists a prima facie case, it shall direct the Director
General to cause an investigation t6 be made into the matter:

* It may be noted that ifithe subject matter of an information received is, in the opinion of the
Commission, substantiallysthe same as or has been covered by any previous information
received, then'the new information may be clubbed with the previous information.

2) Where, on receipt of a reference from the Central Government or a State Government or a
statutory*authority or information received under section 19, the Commission is of the
opihion that there exists no prima facie case, it shall close the matter forthwith and pass
suchyorders as it deems fit and send a copy of its order to the Central Government or the
State Government or the statutory authority or the parties concerned, as the case may be.

2A) The Commission may not inquire into agreement referred to in section 3 or conduct of an
enterprise or group under section 4, if the same or substantially the same facts and issues raised in
the information received under section 19 or reference from the Central Government or a State
Government or a statutory authority has already been decided by the Commission in its previous
order.




3) The Director General shall, on receipt of direction under sub-section (1), submit a report on
his findings within such period as may be specified by the Commission.

3A) If, after consideration of the report of the Director General referred to in sub-section (3), the
Commission is of the opinion that further investigation is required, it may direct the Director
General to investigate further into the matter.

3B) The Director General shall, on receipt of direction under sub-section (3A), investigate the
matter and submit a supplementary report on his findings within such period as may be
specified by the Commission.

4) The Commission may forward a copy of the report referred to in sub-section (3) and(3B) to
the parties concerned.

Provided that in case the investigation is caused to be made based on referencereceived
from the Central Government or the State Government or the statutory‘autherity, the
Commission shall forward a copy of the report referred to in sub-Section(8) and (3B) to the
Central Government or the State Government or the statutory,authoritypas the case may be.

5) If the report of the Director General referred to in sub-section (3) andy(3B) recommends that
there is no contravention of the provisions of this Act, the Commission shall invite objections or
suggestions from the Central Government or the State Government ofjthe statutory authority or the
parties concerned, as the case may be, on such report_.of the Director General.

6) If, after consideration of the objections or suggestions referred to in sub-section (5), if any, the
Commission agrees with the recommendation 6f theDirector General, it shall close the matter
forthwith and pass such orders as it deems fit and communicate its order to the Central Government
or the State Government or the statutory autherity‘er the parties concerned, as the case may be.

7) If, after consideration of the objections onsuggestions referred to in sub-section (5), if any, the
Commission is of the opinion that furthehinvestigation is called for, it may direct further
investigation in the matter by the Dikector General or cause further inquiry to be made in the matter
or itself proceed with further inquirysin the matter in accordance with the provisions of this Act.

8) If the report of the DiketorGeneral referred to in sub-section (3) and (3B) recommends that
there is contravention of any of the provisions of this Act, and the Commission is of the opinion that
further inquiry isicalled for, it shall inquire into such contravention in accordance with the provisions
of this Act.

9) Upomcompletion of the investigation or inquiry under sub-section (7) or sub-section (8), as the
case.may. be, the Commission may pass an order closing the matter or pass an order under section
27yand send a copy of its order to the Central Government or the State Government or the statutory
authotity or the parties concerned, as the case may be.

* Provided that before passing such order, the Commission shall issue a show-cause notice
indicating the contraventions alleged to have been committed and such other details as may be
specified by regulations and give a reasonable opportunity of being heard to the parties
concerned.

ORDERS BY COMMISSION AFTER INQUIRY INTO AGREEMENTS OR ABUSE OF DOMINANT POSITION




Question : 40 (Dec 2018), (Dec 2022) & (June 2023)

What are the orders that may be issued by the Competition Commission of India after inquiry into
any agreement entered into by any enterprise or association of enterprises or any person or
association of persons or an enquiry into abuse of dominant position under Section 27 of the
Competition Act, 2002?

(5 marks)
Answer :

Section 27 of the Act provides that where after inquiry the Commission finds that.any‘agreement
referred to in section 3 or action of an enterprise in a dominant positien, is'in\conhtravention of
section 3 or section 4, as the case may be, it may pass all or any of ghexfollowing orders, namely:

a) direct any enterprise or association of enterprises or person'or asseciation of persons, as the case
may be, involved in such agreement, or abuse of dominantspositien, te discontinue and not to re-
enter such agreement or discontinue such abuse of dominant position, as the case may be;

b) impose such penalty, as it may deem fit which shall be notimore than ten per cent. of the average
of the turnover or income, as the case may be, for the last three preceding financial years, upon
each of such person or enterprise which is aypanty to sueh agreement or has abused its dominant
position.

Provided that in case any agreement referred to in section 3 has been entered into by a cartel, the
Commission may impose upon each preducer, seller, distributor, trader or service provider included
in that cartel, a penalty of up toxthree times of its profit for each year of the continuance of such
agreement or ten per cent. of its\tirnover or income, as the case may be, for each year of the
continuance of such agreement, whichever is higher.

¢) direct that the@greements shall stand modified to the extent and in the manner as may be
specified in the order by the Commission;

d) direct the enterprises concerned to abide by such other orders as the Commission may pass and
comply'with thedirections, including payment of costs, if any;

e)\passsuch other order or issue such directions as it may deem fit:

Itumayibe noted that while passing orders under this section, if the Commission comes to a finding,
that an enterprise in contravention to section 3 or section 4 of the Act is a member of a group as
defined in clause (b) of the Explanation to section 5 of the Act, and other members of such a group
are also responsible for, or have contributed to, such a contravention, then it may pass orders, under
this section, against such members of the group.

DIVISION OF AN ENTERPRISE ENJOYING DOMINANT POSITION




Question : 41 (Dec 2024, Old Syllabus) & (June 2021)

Who is authorized to pass an order for division of an enterprise which is enjoying dominant position
under the Competition Act, 20027 Explain the provisions with regard to division of enterprise
enjoying dominant position.

(5 marks)

Answer :

* Section 28(1) of the Act provides that the Commission may, notwithstanding,anything contained
in any other law for the time being in force, by order in writing, direct{division'of‘an enterprise
enjoying dominant position to ensure that such enterprise does nat.abuseitssdominant position.

*  Section 28(2) states that in particular, and without prejudice tofthe,genérality of the foregoing
powers, the order referred to in sub-section (1) may provide*for.all onany of the following
matters, namely: —

a. the transfer or vesting of property, rights, liabilities or,0obligations;

b. the adjustment of contracts either by discharge®r reduction of any liability or obligation or
otherwise;

c. the creation, allotment, surrender or cancellation of any shares, stocks or securities;

d. the formation or winding up of an@&nterprise or'the amendment of the memorandum of
association or articles of associatiofter any other instruments regulating the business of any
enterprise;

e. the extent to which, and the cik€umstances in which, provisions of the order affecting an
enterprise may be altefed by.thejenterprise and the registration thereof;

f. any other mattér which'may be necessary to give effect to the division of the enterprise.

*  Notwithstandihg anything contained in any other law for the time being in force or in any
contract oxinany memorandum or articles of association, an officer of a company who ceases to
heldvoffice as such in consequence of the division of an enterprise shall not be entitled to claim
any compensation for such cesser.

PROCEDURE FOR INVESTIGATION OF COMBINATIONS

Question : 42 (Dec 2019) & (Dec 2024, Old Syllabus)




Explain the stages involved in the procedure for investigation of combination by the Competition
Commission of India under Section 29 of the Competition Act, 2002.

(5 marks)
Answer :

The procedure for investigation of combination by the Commission has been stipulated undef
Section 29 of the Competition Act, 2002. It involves following stages-

(1) Where the Commission is of the prima facie opinion that a combination is likelytofcause, or has
caused an appreciable adverse effect on competition within the relevant marketinindia it shall
issue a notice to show cause to the parties to combination calling upon them te respond within
fifteen days of the receipt of the notice, as to why investigation in respect of suchhcombination
should not be conducted.

(1A) After receipt of the response of the parties to the combination tnder sub-section (1), the
Commission may call for a report from the Director Generaland stich report shall be submitted by
the Director General within such time as the Commission may direct.

(1B) The Commission shall, within thirty'days ‘efteceipt of notice under sub-section (2) of section 6,
form its prima facie opinion referredo in sub-section (1).

(2) The Commission, if it is{prima, facie of the opinion that the combination has, or is likely to have,
an appreciable adverseeffect on,competition, it shall, within seven days from the date of receipt of
the response of the partieste the combination, or the receipt of the report from Director General
called under sub section (1A), whichever is later, direct the parties to the said combination to publish
details of the,combination within seven days of such direction, in such manner, as it thinks
appropriaté;forbringing the combination to the knowledge or information of the public and persons
affected ok likely to be affected by such combination.

(8) The Commission may invite any person or member of the public, affected or likely to be affected
by thé'said combination, to file his written objections, if any, before the Commission within ten days
from the date on which the details of the combination were published under sub-section (2).

(4) The Commission may, within seven days from the expiry of the period specified in sub-section
(3), call for such additional or other information as it may deem fit from the parties to the said
combination.




(5) The additional or other information called for by the Commission shall be furnished by the parties
referred to in sub-section (4) within ten days from the expiry of the period specified in sub- section
(4).

(6) After receipt of all information, the Commission shall proceed to deal with the case in accordance
with the provisions contained in section 29A or section 31, as the case may be.

Notwithstanding anything contained in this section, the Commission may accept appropriate
modifications offered by the parties to the combination or suo motu propose modifications,as the
case may be, before forming a prima facie opinion under sub-section (1).

ACTS TAKING PLACE OUTSIDE INDIA BUT HAVING AN EFFECT ON COMPETITION IN INDIA

Question : 43 (Dec 2020) & (June 2019)

Describe the jurisdiction of Competition Commission of India to'inquire and pass orders in respect of
acts and agreement taking place outside India which are likely to have an appreciable adverse effect
on competition in relevant market in India.

(3 marks)
Answer :

The Competition Commissien of Indiashas the power to inquire and pass orders in respect of acts
and agreements taking place outside India which are likely to have appreciable adverse effect on
competition in relevantimarket in' India.

Section 32 of the Gompetition Act, 2002 deals with acts taking place outside India but having an
effect on competitionjindndia. Section 32 of the Competition Act, 2002 extends the jurisdiction of
Competition"€@ommission of India to inquire and pass orders in accordance with the provisions of the
Act intosan,agreement or dominant position or combination, which is likely to have, an appreciable
adverseweffect®n competition in relevant market in India, notwithstanding that:

a) ‘an‘agreement referred to in section 3 has been entered into outside India; or

b)\.any party to such agreement is outside India; or

c) any enterprise abusing the dominant position is outside India; or

d) acombination has taken place outside India; or

e) any party to combination is outside India; or

f) any other matter or practice or action arising out of such agreement or dominant position or
combination is outside India,

have power to inquire in accordance with the provisions contained in sections 19, 20, 26, 29, 29A
and 30 of the Act into such agreement or abuse of dominant position or combination if such




agreement or dominant position or combination has, or is likely to have, an appreciable adverse
effect on competition in the relevant market in India and pass such orders as it may deem fit in
accordance with the provisions of this Act.

* The above clearly demonstrates that acts taking place outside India but having an effect on
competition in India will be subject to the jurisdiction of Commission.

* The Competition Commission of India will have jurisdiction even if both the parties to an
agreement are outside India but only if the agreement, dominant position or combination
entered into by them has an appreciable adverse effect on competition in the relevant market of
India.

POWER TO ISSUE INTERIM ORDERS

Question : 44 (Dec 2023, Old Syllabus)

Can Competition Commission of India during pendency of inquify issue interim order? Discuss with
relevant case laws.

(3 marks)
Answer :

*  Section 33 provides that wheresduring aninquiry, the Commission is satisfied that an act in
contravention of section 3(1)or section’4(1) or section 6 has been committed and continues to
be committed or that such'act,is‘about to be committed, the Commission may, by order,
temporarily restrain any party from carrying on such act until the conclusion of such inquiry or
until further orders, witheut giving notice to such party, where it deems it necessary.

* In CompetitiomGdmmission of India v. Steel Authority of India (Civil Appeal No. 7779 of 2010,
judgmentidated,September 09,2010), Supreme Court observed that during an inquiry and where
the Commissien/is satisfied that the act is in contravention of the provisions stated in Section 33
ofithe Act, it may issue an order temporarily restraining the party from carrying on such act, until
the conelusion of such inquiry or until further orders without giving notice to such party, where
it deems it necessary.

* This power has to be exercised by the Commission sparingly and under compelling and
exceptional circumstances. The Commission, while recording a reasoned order inter alia should:

(a) record its satisfaction (which has to be of much higher degree than formation of a prima facie
view under Section 26(1) of the Act) in clear terms that an act in contravention of the stated
provisions has been committed and continues to be committed or is about to be committed;

(b) Itis necessary to issue order of restraint and




(c) from the record before the Commission, it is apparent that there is every likelihood of the party
to the lis, suffering irreparable and irretrievable damage or there is definite apprehension that it
would have adverse effect.

POWER OF COMMISSION TO REGULATE ITS OWN PROCEDURE

Question : 45 (June 2023)

Explain the procedure which is being regulated by the Competition Commission of In@ia‘under
Section 36(2) while trying the suit under the provisions of the Competition Act, 2Q02.

(5 marks)
Answer :

* According to Section 36 of the Competition Act, 2002,%n the discharge of its functions, the
Competition Commission shall be guided by the principlesof natural justice and, subject to the
other provisions of this Act and of any rules made bythe!/Central Government, the Commission
shall have the powers to regulate its own procedure.

*  The Commission shall have, for the purpesestof discharging its functions under this Act, the same
powers as are vested in a Civil Courtwunder the Code of Civil Procedure, 1908, while trying a suit,
in respect of the following mattérs, namely: -

a) summoning and enfor€ing theattendance of any person and examining him on oath;

b) requiring the discovery‘and preduction of documents;

c) receiving evidence on affidavit;

d) issuing commissions for the examination of witnesses or documents;

e) requisitieningysubjeet to the provisions of sections 123 and 124 of the Indian Evidence Act,
1872 gany,publicirecord or document or copy of such record or document from any office.

RECTIFICATION OF ORDERS

Question : 46 (June 2023)

Discuss the provisions when the order passed by the Competition Commission of India may be
rectified under the Competition Act, 2002.

(3 marks)




Answer :

e Section 38(1) of the Competition Act, 2002 provides that the Competition Commission of India
may amend any order passed by it under the provisions of this Act with a view to rectifying any
mistake apparent from the record.

* Section 38(2) provides that subject to other provisions of this Act, the Commission may make -

(a) an amendment for rectifying any such mistake which has been brought to its notice by any party
to the order;

(b) an amendment under sub-section (1) of its own motion;

* Explanation. —For the removal of doubts, it is hereby declared that the Commission,shall not,
while rectifying any mistake apparent from record, amend substantive part ofiitsiorder passed
under the provisions of this Act.

EXECUTION OF ORDERS OF COMMISSION IMPOSING MONETARY PENALTY

Question : 47 (June 2022)

How can the order of Competition Commissienimposing monetary penalty be executed under the
Competition Act, 2002? Explain.

(5 marks)
Answer :

1. If a person fails togay any monetary penalty imposed on him under the Act, the Commission shall
proceed to reeoverisueh’penalty in such manner as may be specified by the regulations.

2. In a tase, whete the Commission is of the opinion that it would be expedient to recover the
penaltysimposed under this Act in accordance with the provisions of the Income-tax Act, 1961 , it
may makela reference to this effect to the concerned income-tax authority under that Act for
recoverywof the penalty as tax due under the said Act.

3. Where a reference has been made by the Commission under sub-section (2) for recovery of
penalty, the person upon whom the penalty has been imposed shall be deemed to be the assessee
in default under the Income-tax Act, 1961 and the provisions contained in sections 221 to 227, 228A,
229, 231 and 232 of the said Act and the Second Schedule to that Act and any rules made there
under shall, in so far as may be, apply as if the said provisions were the provisions of this Act and
referred to sums by way of penalty imposed under this Act instead of to income- tax and sums




imposed by way of penalty, fine and interest under the Income-tax Act, 1961 and to the Commission
instead of the Assessing Officer.

DUTIES OF DIRECTOR GENERAL

Question : 48 (June 2024, Old Syllabus)

Discuss the duties of the Director General as per the Competition Act, 2002.

(5 marks)
Answer :
Section 41 of the Act empowers the Director General to investigate centraventions. It provides that:

(1) The Director General shall, when so directed by the Commission, assist the Commission in
investigating into any contravention of the provisions of'this/Act or any rules or regulations made
thereunder.

(2) The Director General shall have all the powers as\are conferred upon the Commission under sub-
section (2) of section 36.

(3) Without prejudice to sub=section (2); it shall be the duty of all officers, other employees and
agents of a party which are,underiinvestigation-

a. to preserve andto produceaall information, books, papers, other documents and records of, or
relating to, the partywhichyare in their custody or power to the Director General or any person
authorised byt in'this,béhalf; and

b. to give all assistafce in connection with the investigation to the Director General

(4) The Director General may require any person other than a party referred to in sub-section (3) to
furnish such information or produce such books, papers, other documents or records before it or
any person authorised by it in this behalf if furnishing of such information or the production of such
books, papers, other documents or records is relevant or necessary for the purposes of its
investigation.

(5) The Director General may keep in his custody any information, books, papers, other documents
or records produced under sub-section (3) or sub-section (4) for a period of one hundred and eighty
days and thereafter shall return the same to the person by whom or on whose behalf the
information, books, papers, other documents or records were produced:




* Provided that the information, books, papers, other documents or records may be called for by
the Director General if they are needed again for a further period of one hundred and eighty
days by an order in writing:

* Provided further that the certified copies of the information, books, papers, other documents or
records, as may be applicable, produced before the Director General may be provided to the
party or person on whose behalf the information, books, papers, other documents or records
are produced at their own cost.

(6) The Director General may examine on oath-

a. any of the officers and other employees and agents of the party being investigated; and

b. with the previous approval of the Commission, any other person, in relation te thetaffairs of the
party being investigated and may administer an oath accordingly and for that‘purposé may require
any of those persons to appear before it personally.

(7) The examination under sub-section (6) shall be recorded in writing,and shall be read over to or
by, and signed by, the person examined and may thereafter be used’in evidence against it.

(8) Where in the course of investigation, the Director General has reasonable grounds to believe that
information, books, papers, other documents or recerds 6fgor relating to, any party or person, may
be destroyed, mutilated, altered, falsified o secreted, the Director General may make an application
to the Chief Metropolitan Magistrate, Delhi fox an‘arder for seizure of such information, books,
papers, other documents or records.

(9) The Director General may make requisition of the services of any police officer or any officer of
the Central Government to assist him for oll or any of the purposes specified in sub-section (10) and
it shall be the duty of every’such,officef to comply with such requisition.

(10) The Chief Métropolitan Magistrate, Delhi may, after considering the application and hearing
from the Director'General, by order, authorise the Director General-

a. to enterpwith'such assistance, as may be required, the place or places where such information,
boeks,papers, other documents or records are kept

b.%to search that place or places in the manner specified in the order, and

c. to seize information, books, popers, other documents or records as it considers necessary for the
purpose of the investigation

* Provided that certified copies of the seized information, books, papers, other documents or
records, as the case may be, may be provided to the party or person from whose place or places
such documents have been seized at its cost




(11) The Director General shall keep in his custody such information, books, papers, other documents
of records seized under this section for such period not later than the conclusion of the investigation
as it considers necessary and thereafter shall return the same to the porty or person from whose
custody or power they were seized and inform the Chief Metropolitan Magistrate, of such return

* Provided that the Director General may before returning such information, books, papers, other
documents or records take copies of, or extracts thereof or place identification morks on them
or any part thereof.

(12) Save as otherwise provided in this section, every search or seizure made under this section shall
be carried out in accordance with the provisions of the Code of Criminal Procedure, 1973, rélating to
search or seizure made under that Code

Explanation -For the purposes of this section,

a) Agent in relation to any person, means any one acting or purporting to aet fer'enornbehalf of such
person, and includes the bankers, and persons employed as auditors and legahadvisors, by such
person;

b) Officers in relation to any company or body corporate, includes anytrustee for the debenture
holders of such company or body corporate;

c) any reference to officers and other employees or agentsishall be construed as a reference to past
as well as present officers and other employees ofiagents, asithe case may be.

PENALTIES

Question : 49 (Dec 2019)

What penalties age'prescribed by the Competition Act, 2002 for contravention of orders of the
Competition Cemmission.

(3 marks)
Answer :

*  The Competition Act, 2002 prescribes penalties for contravention of orders of the Competition
Commission of India.

*  According to Section 42 of the Act, the Commission may cause an inquiry to be made into
compliance of its orders or directions made in exercise of its powers under the Act.

* If any person, without reasonable clause, fails to comply with the orders or directions of the
Commission issued under sections 6, 27, 28, 31, 32, 33, 42A, 43, 43A, 44 and 45 of the Act, he




shall be liable to a penalty which may extend to rupees one lakh for each day during which such
non-compliance occurs, subject to a maximum of rupees ten crore, as the Commission may
determine.

* If any person does not comply with the orders or directions issued, or fails to pay the penalty
imposed, he shall, without prejudice to any proceeding under section 39, be punishable with
imprisonment for a term which may extend to three years, or with fine which may extend to
rupees twenty-five crore, or with both, as the Chief Metropolitan Magistrate, Delhi may deem
fit.

* It may be noted that the Chief Metropolitan Magistrate, Delhi shall not take cognizance of any
offence under this section save on a complaint filed by the Commission or any of its officers
authorised by it.

Question : 50 (June 2024, Old Syllabus)

Explain the provisions of Section 42A of the Competition Act, 2002 regardingiCompensation in case
of Contravention of orders of the Competition Commission of India.

(3 marks)

Answer :

Section 42A provides that without prejudice to‘the provisions of this Act, any person may make an
application to the Appellate Tribunalffor amorder for the recovery of compensation from any
enterprise for any loss or damage’shoewn to have been suffered, by such person as a result of the
said enterprise violating directionstissued by the Commission or contravening, without any
reasonable ground, any de€ision,operder of the Commission issued under sections 6, 27, 28, 31, 32
and 33 or any condition or'kestriction subject to which any approval, sanction, direction or
exemption in relation to\any. matter has been accorded, given, made or granted under this Act or
delaying in carryifig out such orders or directions of the Commission.

Question %51 (Dec 2024, Old Syllabus)

State'thepenalty provisions for failure to comply with directions of Competition Commission and
Direetor General under Section 43 of the Competition Act, 2002.

(3 marks)

Answer :




As per Section 43 of the Act, if any person fails to comply, without reasonable cause, with a direction
given by—

a. the Commission under sub-sections (2) and (4) of section 36; or
b. the Director General while exercising powers referred to in sub-section (2) of section 41,

such person shall be liable to a penalty which may extend to rupees one lakh for each day during
which such failure continues subject to a maximum of rupees one crore, as may be determined by
the Commission.

Question : 52 (June 2021)

Describe the penalties which may be imposed for non-furnishing of information ane, foranaking false
statement on combination under the Competition Act, 2002.

(5 marks)
Answer :

According to Section 43A if any person or entenprisexfails to'give notice to the Commission under
sub-section (2) or sub-section (4) of sectioné ok contravenes sub-section (2A) of section 6 or submit
information pursuant to an inquiry under sub-section (1) of section 20, the Commission may impose
on such person or enterprise, a penalty whichimay extend to one per cent., of the total turnover or
assets or the value of transaction seferre@ to'in clause (d) of section 5, whichever is higher, of such a
combination:

It may be noted that in case any\person or enterprise has given a notice under sub-section (4) of
section 6 and such notige issfoundto be void ab initio under sub-section (6) of section 6, then a
notice under sub-section\(2)ef'section 6 may be given by the acquirer or parties to the combination,
as may be applicable, within a period of thirty days of the order of the Commission under sub-
section (6) ofithat'section and no action under this section shall be taken by the Commission till the
expiry of stich,period,of thirty days.

POWER TO IMPOSE LESSER PENALTY

Question : 53 (June 2024, Old Syllabus)

Discuss the power of the Competition Commission of India to impose lesser penalty under the
Competition Act, 2002.

(5 marks)




Answer :

* Section 46(1) provides that the Commission may, if it is satisfied that any producer, seller,
distributor, trader or service provider included in any cartel, which is alleged to have violated
section 3, has made a full and true disclosure in respect of the alleged violations and such
disclosure is vital, impose upon such producer, seller, distributor, trader or service provider a
lesser penalty as may be specified by regulations, than leviable under this Act or the rules or the
regulations made under the Act.

*  Provided that lesser penalty shall not be imposed by the Commission in cases where the report
of investigation directed under section 26 has been received before making of sueh,disclosuret

*  Provided further that lesser penalty shall be imposed by the Commission only4h respect'ef'a
producer, seller, distributor, trader or service provider included in the cartel,, whe*hassmade the
full, true and vital disclosures under this section.

* Provided also that lesser penalty shall not be imposed by the Commissientif the person making
the disclosure does not continue to co-operate with the Commission,till the completion of the
proceedings before the Commission.

Provided also that the Commission may, if it is satisfied that such producer, seller, distributor, trader
or service provider included in the cartel had in the course’of,proceedings, —

(a) not complied with the condition on which the lesser penalty was imposed by the Commission; or
(b) had given false evidence; or

(c) the disclosure made is not vital, and thereupon,such producer, seller, distributor, trader or
service provider may be tried for the cofitravention with respect to which the lesser penalty was
imposed and shall also be liable to the impaosition of penalty to which such person has been liable,
had lesser penalty not been impesed:

(2) The Commission may allowa producer, seller, distributor, trader or service provider included in
the cartel, to withdraw its‘application*for lesser penalty under this section, in such manner and
within such time as may be specified by regulations.

(3) The Director,General and the Commission shall be entitled to use for the purposes of this Act, any
evidence submitted by aproducer, seller, distributor, trader or service provider in its application for
lesser penalty, except its admission.

(4) Where during:the course of the investigation, a producer, seller, distributor, trader or service
provider'whae has disclosed a cartel under sub-section (1), makes a full, true and vital disclosure
under sub-section (1) with respect to another cartel in which it is alleged to have violated section 3,
which/enables the Commission to form a prima facie opinion under sub-section (1) of section 26 that
there exists another cartel, then the Commission may impose upon such producer, seller,
distributor, trader or service provider a lesser penalty as may be specified by regulations, in respect
of the cartel already being investigated, without prejudice to the producer, seller, distributor, trader
or service provider obtaining lesser penalty under sub-section (1) regarding the newly disclosed
cartel.




COMPETITION ADVOCACY

Question : 54 (Dec 2019) & (Dec 2023, Old Syllabus)

Explain the term ‘Competition Advocacy’. State, whether the Central/State Government may make a
reference to the Competition Commission for its opinion on possible effects of such policy on the
competition under the Competition Act, 2002?

(5 marks)

Answer :

Section 49 of the Competition Act, 2002 deals with Competition Advocaey. Under'Section 49 the
Central Government/State Government may seek the opinion of the Competition Commission on
the possible effects of the policy on competition or any other mattek,

In this context, Section 49 envisages that while formulating aypolicyson the competition, the
Central/State Government may make a reference to th€"€ommission for its opinion on possible
effect of such a policy on the competition, or any other matter:

On receipt of such a reference, the Commission‘shall,'give its opinion on it to the Central
Government/State Government, within sixtyrdaysiof making such a reference and the latter may
formulate the policy as it deems fit.

The role of the Commission is advisery*and the opinion given by the Commission shall not be binding
upon the Central Government/State Govemiment in formulating such a policy.

The Commission is also empoweredto take suitable measures for the
(a) promotion of competitiontadvocacy;

(b) creating awareness about the competition; and

(c) imparting training about competition issues.

Creating,awareness about benefits of competition and imparting training in competition issues is
expected to,generate conducive environment to promote and foster competition, which is sine-qua
noh,for accelerating economic growth.

APPEAL TO APPELLATE TRIBUNAL

Question : 55 (Dec 2024, Old Syllabus)




Explain the provision of appeal, filed against the order of the Appellate Tribunal, under the
Competition Act, 2002.

(3 marks)

Answer :

* Section 53B provides that the Central Government or the State Government or a local authority
or enterprise or any person, aggrieved by any direction, decision or order referred tosin clause
(a) of section 53A may prefer an appeal to the Appellate Tribunal.

* Every appeal shall be filed within a period of sixty days from the date on whichva'copy ofithe
direction or decision or order made by the Commission is received by the CentkalGovernment or
the State Government or a local authority or enterprise or any person referrechtoninghat sub-
section and it shall be in such form and be accompanied by such fee assmay be prescribed.

*  Provided that the Appellate Tribunal may entertain an appeal afteiythe expirywof the said period
of sixty days if it is satisfied that there was sufficient cause for fiot*filing it within that period.

*  Provided further that no appeal by a person, who is required*toypay any'amount in terms of an
order of the Commission, shall be entertained by the Appellate Tribtinal unless the appellant has
deposited twenty-five per cent. of that amount in thé&manner as‘directed by the Appellate
Tribunal.

* On receipt of an appeal, the Appellate Tribunal may, after giving the parties to the appeal, an
opportunity of being heard, pass such ordets thefeon as it thinks fit, confirming, modifying or
setting aside the direction, decision or erderappealed against.

* The Appellate Tribunal shall send a eopy ‘oftevery order made by it to the Commission and the
parties to the appeal.

* The appeal filed before the Appellate Tribunal shall be dealt with by it as expeditiously as
possible and endeavour shall be madeby it to dispose of the appeal within six months from the
date of receipt of the appeal.

RIGHT TO LEGAL REPRESENTATION

Question's 56 (Dec2023, Old Syllabus)

Explain‘the provisions relating to “‘Right to legal representation’ in context of the Competition Act,
20025

(3 marks)

Answer :




e According to Section 53-S of the Act, a person preferring an appeal to the Appellate Tribunal
may either appear in person or authorise one or more chartered accountants or company
secretaries or cost accountants or legal practitioners or any of its officers to present his or its
case before the Appellate Tribunal.

* The Central Government or a State Government or a local authority or any enterprise preferring
an appeal to the Appellate Tribunal may authorise one or more chartered accountants or
company secretaries or cost accountants or legal practitioners or any of its officers to act as
presenting officers and every person so authorised may present the case with respect to any
appeal before the Appellate Tribunal.

* The Commission may authorise one or more chartered accountants or company secretaries or
cost accountants or legal practitioners or any of its officers to act as presenting officQ

every person so authorised may present the case with respect to any appeal be
Appellate Tribunal.

CASE STUDY @
Question : 57 (Dec 2024) < Q

Jindal Steel and Power Ltd. (JSPL), furnished infor ttompetition Commission of India

(CCl), invoking Sec. 19 read with Sec. 26(1) of the Act, 2002 and alleged that Steel
Authority of India Ltd. (SAIL), the responde entered into an exclusive supply agreement with
the Indian Railways for supply of rails. Acco ec. 3(4) of the Competition Act 2000, an
exclusive supply agreement would be i 0 be anti- competitive if it causes an appreciable

have an opportunity to place thé % “alise no tender floated by the Respondent. This resulted

in filing a complaint before th \‘W\‘

position by SAIL. CCl regis € information provided by JSPL and directed SAIL to submit its
comments within two ithyrespect to the information provided to CCl. SAIL made a prayer for
an extension of sixpweek
against the res ts. |
respondent to,file iews and comments before the DG during the investigation. SAIL challenged
this order before Appellate Tribunal on the ground of not being heard and hence
ral justice.

reasoning that it was neither a necessary party nor a proper party and observed that
reasoning must be given for any order, direction, or decision taken. Commission went in appeal to
the Supreme Court against this order of the Appellate Tribunal.

From the above Case Study, answer the following questions as per provisions of the Competition
Act, 2002:

(a) What is the meaning of Exclusive Supply/Distribution Agreement?

(2 marks)




(b) What is an Anti-Competitive Agreement?
(2 marks)

(c) What is the purpose of appointing Director General under Section 16(1) of the Competition Act,
2002?

(2 marks)

(d) Whether the parties, including informant (JSPL) or the affected party (SAIL), are entitled to notice
or hearing, as a matter of right, at the preliminary stage of formulating an opinion as to the
existence of the prima facie case?

(3 marks) <

(e) Explain the provisions of ‘Inquiry into certain Agreements and Dominant Position o rise’
under Section 19(1) of the Competition Act, 2002.

(3 marks)

(f) Explain the provisions of “Procedure for inquiry into certain Agr ominant Position
of Enterprise” under Section 26 of the Competition Act, 2002. Q

(3 marks)

Answer(a)

Explanation to Section 3 of the Comp t,"2002 defines the term “Exclusive Dealing
Agreement”/ “Exclusive Distribution‘Agreement”

Exclusive Dealing Agreement

“Exclusive Dealing Agre udes any agreement restricting in any manner the purchaser or

the seller, as the€ase maylbe, in the course of his trade from acquiring or selling or otherwise

dealinginany g r services other than those of the seller or the purchaser or any other person,
be;

as the cas

\n’bution Agreement

clusive Distribution Agreement” includes any agreement to limit, restrict or withhold the output
or supply of any goods or services or allocate any area or market for the disposal or sale of the goods
or services;

Answer(b)




An anti-competitive agreement under the Competition Act, 2002 is an agreement having appreciable
adverse effect on competition. Anti-competitive agreements include, but are not limited to:

e agreement to limit production and/or supply;

* agreement to allocate markets;

* agreement to fix price;

* bid rigging or collusive bidding;

* conditional purchase/ sale (tie-in arrangement);

* exclusive supply / distribution arrangement; | resale price maintenance; and
* refusal to deal.

Answer(c)

Hon'ble Supreme Court in the case of CCI v. SAIL (2010) 10 SCC 744 observedthatthe Director
General (DG) appointed under Section 16(1) of the Act is a specializedtinvestigating wing of the
Commission. DG being appointed by the Central Government to assisttthe.Commission, is one of the
wings of the Commission itself to whom the investigation is dirécted with\dual purpose;

1. to collect material and verify the information, as may beydirected by the Commission,

2. to enable the Commission to examine the report upon its, submission by the DG and to pass
appropriate orders after hearing the parties concerned.

Further, Section 16(1) of the Competition Att, 2002 as amended in 2023 provides that Commission
may with the prior approval of the Central\Gevernment appoint a Director General for the purposes
of assisting the Commission in cahdueting inquiry into contravention of any of the provisions of this

Act and for performing such,othérfunctions as are, or may be, provided by or under this Act.

Answer(d)

In the case of Cempeétition Commission of India v. Steel Authority of India (Civil Appeal No. 7779

of 2010)Nudgment dated September 09, 2010), looked into the ambit and scope of power vested
with'the,Commission under Section 26(1) of the Competition Act and whether the parties, including
the informant or the affected party, are entitled to notice or hearing, as a matter of right, at the
preliminary stage of formulating an opinion as to the existence of the prima facie case.

With regard to notice and/or hearing at the stage of forming prima facie decision by the Commission
under Section 26(1) of the Act, Supreme Court of India held that neither any statutory duty is cast

on the Commission to issue notice or grant hearing, nor any party can claim, as a matter of right,




notice and/or hearing at the stage of formation of opinion by the Commission, in terms of Section
26(1) of the Act that a prima facie case exists for issuance of a direction to the Director General to
cause an investigation to be made into the matter.

Hence informant (JSWL) and / or the affected party (SAIL) are not entitled to receive notice or

hearing as a matter of right at the preliminary stage of the prima facie case.

Answer (e)

Section 19(1) of the Competition Act, 2002 provides that the Commission may inquire into*any
alleged contravention of the provisions contained in section 3(1) or section 4(1) either'eft its own
motion or on—

(a) receipt of any information, in such manner and accompanied by suchifee as may be

determined by regulations, from any person, consumer or theiriassociation or trade

association; or

(b) a reference made to it by the Central Governmént or a State’Government or a statutory
authority.

It may be noted that the Commission shall not entertain an information or a reference unless it is
filed within three years from the date‘engwhich the cause of action has arisen. Provided further that
an information or a referencemay'be entertained after the period specified in the first proviso if
the Commission is satisfied that there*had been sufficient cause for not filing the information or the

reference within such period,after recording its reasons for condoning such delay.

Answer(f

Seetion 26'ef the Competition Act deals with procedure for Inquiry into Certain Agreements and
Dominant Position of Enterprise. It states that:

(1) On receipt of a reference from the Central Government or a State Government or a statutory
authority or on its own knowledge or information received under section 19, if the Commission
is of the opinion that there exists a prima facie case, it shall direct the Director General to

cause an investigation to be made into the matter: It may be noted that if the subject matter




of an information received is, in the opinion of the Commission, substantially the same as or has
been covered by any previous information received, then the new information may be

clubbed with the previous information.

(2) Where on receipt of a reference from the Central Government or a State Government or a
statutory authority or information received under section 19, the Commission is of the opinion
that there exists no prima facie case, it shall close the matter forthwith and pass such orders as
it deems fit and send a copy of its order to the Central Government or the State Government
or the statutory authority or the parties concerned, as the case may be.

(2A) The Commission may not inquire into agreement referred to in sectioft 3'%er.conduét of
an

enterprise or group under section 4, if the same or substantially the same facts:and issues raised
in the information received under section 19 or reference from the Central Government or a
State Government or a statutory authority has already been decided by the\Commission in

its previous order.

(3) The Director General shall, on receipt of direction dnder stib=section (1), submit a report on
his findings within such period as may be specified'by the,Commission.

(3A) If, after consideration of the report of the'Birector General referred to in sub-section (3), the
Commission is of the opinion that furtherinyvestigation is required, it may direct the Director
General to investigate further into'the matter

(3B) The Director General shall;Jon receipt of direction under sub-section (3A), investigate the

matter and submit a supplementaky report on his findings within such period as may be specified by
the Commission.




CHAPTER : 12 T AW REIATING TO CONSUMER
PROTECTION

IMPORTANT DEFINATIONS

Question : 1 (Dec 2024, Old Syllabus)

Anurag purchased a bottling machine and appointed Anuj exclusively to operate the machine®
Explain, whether Anurag is a consumer under Consumer Protection Act, 2019. IfiheVpdirchases and
operates the machine by himself, will he be considered as consumer.

(4 marks)
Answer :

Provision of Law:

* A purchase of goods can be said to be fora ‘commercial purpose only if the goods have been
purchased for being used in some profits=making activity on a large-scale, and there is close and
direct nexus between the purchase of'goodstand the profit-making activity.

* In case of Laxmi Engineering Works ys. R.S.G. Industrial Institute, Supreme Court held that the
explanation to Section 2(1)(d).is clarificatory in nature.

* It observed that whether the purpose for which a person has bought goods is a ‘commercial
purpose’ is always a question.of facts and to be decided in the facts and circumstances of each
case.

* If the commergial use is’hby the purchaser himself for the purpose of earning his livelihood by
means of self<employment such purchaser of goods would yet be a consumer.

* The Supreme Court further observed that if a person purchased a machine to operate it himself
for earning his livelihood, he would be a consumer. If such person took the assistance of one or
twoypersonsito assist him in operating the machine, he would still be a consumer.

* &Butiif ayperson purchases a machine and appoint or engage another person exclusively to
operate the machine, then such person would not be a consumer.

Conclusion/Analysis:

As per the provisions stated above, Anurag is not consumer in first case and in second he is
consumer.

Question : 2 (June 2022)




Ramu purchased a tractor from Mahendra Ltd. for tilling the land but he used it in idle time for
transportation of agricultural produce on hire. Some defects were developed in the engine of the
tractor. He complained to Mahendra Ltd., but all in vain. Then he filed a suit in Consumer Disputes
Redressal Forum for damages caused by the defects. Mahendra Ltd. pleaded that Ramu is not a
‘consumer’ within the definition of section 2(7) of the Consumer Protection Act, 2019, as he is using
the tractor for commercial purposes. Whether Ramu will succeed in his case? Refer to relevant
provisions of law in support of your answer with reference to case law, if any.

(3 marks)
Answer :

Provision of Law:
According to Section 2(7) of the Consumer Protection Act, 2019, consumer means any person who-

(i) buys any goods for a consideration which has been paid or promised or partly paid and
partly promised, or under any system of deferred payment and includes any user of such
goods other than the person who buys such geeds fog.consideration paid or promised or
partly paid or partly promised, or under any.system of deferred payment, when such use
is made with the approval of such persan;but doés not include a person who obtains
such goods for resale or for any commercial\purpose; or

(ii) hires or avails of any service for a consideration which has been paid or promised or
partly paid and partly promised;ier under any system of deferred payment and includes
any beneficiary of such service,otherthan the person who hires or avails of the services
for consideration paid offpromised, or partly paid and partly promised, or under any
system of deferred payment;,when such services are availed of with the approval of the
first mentioned pérsonpbutidoes not include a person who avails of such service for any
commercial pdrpose.

For the purposes of this clausey -

a. the expression “commercial purpose” does not include use by a person of goods bought and used
by him exélGsively for the purpose of earning his livelihood, by means of self-employment;

b. the'expressions=“buys any goods” and “hires or avails any services” includes offline or online
transactionsithrough electronic means or by teleshopping or direct selling or multi-level marketing.

Further,in case of Bhupendra Jang Bahadur Guna vs. Regional Manager and Others (Il 1995 CPJ
139)the National Commission held that a tractor purchased primarily to till the land of the
purchaser and let out on hire during the idle time to till the lands of others would not amount to
commercial use.

Conclusion/Analysis:




In view of the provisions of Consumer Protection Act and decided case law stated above, Ramu is a
consumer under the Consumer Protection Act, 1986 and he can file the claim if there is any defect in
the tractor.

Question : 3 (Dec 2023)

Trilok purchased a tractor from Jahanvi Limited for tilling the land but he used it during idle time for
transportation of agricultural produce on hire. Some defects were developed in the engine®f the
tractor. He complained to Jahanvi Limited, but all in vain. Then he filed a suit in Consumer Dispute
Redressal Forum for damages caused by the defects. Jahanvi Limited pleaded that Tailokiswnot a
‘consumer’ within the definition of section 2(i) (d) of the Consumer Protection Aet, 1986,%as,he is
using the tractor for commercial purposes. Whether Trilok will succeed in his case? Refer te relevant
provision of Law in support of your answer with reference to case laws, if afny2

(5 marks)
Answer :

Provision of Law:
According to Section 2(7) of the Consumer Protection Aet, 2019, consumer means any person who-

(i) buys any goods for a consideration which has been paid or promised or partly paid and
partly promised, or under.any system of deferred payment and includes any user of such
goods other than thefpersonwho buys such goods for consideration paid or promised or
partly paid or partly,promised, or under any system of deferred payment, when such use
is made with the approval‘of such person, but does not include a person who obtains
such goods,forkesale ‘or for any commercial purpose; or

(ii) hires or avails of.any'service for a consideration which has been paid or promised or
partly.paid and partly promised, or under any system of deferred payment and includes
any beneficiary of such service other than the person who hires or avails of the services
for'consideration paid or promised, or partly paid and partly promised, or under any
system of deferred payment, when such services are availed of with the approval of the
first'méntioned person, but does not include a person who avails of such service for any
commercial purpose.

For the purposes of this clause, -

a. the expression “commercial purpose” does not include use by a person of goods bought and used
by him exclusively for the purpose of earning his livelihood, by means of self-employment;

b. the expressions “buys any goods” and “hires or avails any services” includes offline or online
transactions through electronic means or by teleshopping or direct selling or multi-level marketing.




Further, in case of Bhupendra Jang Bahadur Guna vs. Regional Manager and Others (Il 1995 CP)
139), the National Commission held that a tractor purchased primarily to till the land of the
purchaser and let out on hire during the idle time to till the lands of others would not amount to
commercial use.

Conclusion/Analysis:

In the light of the above provisions of the Consumer Protection Act, 2019 and decided case law,
Trilok, will succeed in his own case. He is still a consumer within the definition of the Consumer
Protection Act, 2019.

Question : 4 (Dec 2022)

Ramesh purchased a tractor from Mahi Limited for tilling the land but Rewsed'it during idle time for
transportation of agricultural produce on hire. Some defects were(developed'in the engine of the
tractor. He complained to Mahi Limited, but all in vain. Then hé filed\a suit in Consumer Dispute
Redressal Forum for damages caused by the defects. Mahi Limited pleaded that Ramesh is not a
‘consumer’ within the definition of section 2(1) (d) of the‘@onsumer®Protection Act, 1986, as he is
using the tractor for commercial purposes. Whether Rameéshwillsucceed in his case? Refer to
relevant provisions of Law in support of your answer with reference to case laws, if any?

(4 marks)
Answer :

Provision of Law:
According to Section 2(7),ofstthe’Consumer Protection Act, 2019, consumer means any person who-

(i) buys\any’goods’for a consideration which has been paid or promised or partly paid and
partly promised, or under any system of deferred payment and includes any user of such
goadswether than the person who buys such goods for consideration paid or promised or
partlyspaid or partly promised, or under any system of deferred payment, when such use
is made with the approval of such person, but does not include a person who obtains
such goods for resale or for any commercial purpose; or

(ii) hires or avails of any service for a consideration which has been paid or promised or
partly paid and partly promised, or under any system of deferred payment and includes
any beneficiary of such service other than the person who hires or avails of the services
for consideration paid or promised, or partly paid and partly promised, or under any
system of deferred payment, when such services are availed of with the approval of the
first mentioned person, but does not include a person who avails of such service for any
commercial purpose.




For the purposes of this clause, -

a. the expression “commercial purpose” does not include use by a person of goods bought and used
by him exclusively for the purpose of earning his livelihood, by means of self-employment;

b. the expressions “buys any goods” and “hires or avails any services” includes offline or online
transactions through electronic means or by teleshopping or direct selling or multi-level marketing.

Further, in case of Bhupendra Jang Bahadur Guna vs. Regional Manager and Others (Il 1995 CPJ
139), the National Commission held that a tractor purchased primarily to till the land of the
purchaser and let out on hire during the idle time to till the lands of others would not amount to
commercial use.

Conclusion/Analysis:

Yes, In the light of the above facts and circumstances, Ramesh, will succeed ifthis‘own case. He is
still a Consumer within the definition of the Consumer Protection Act.

Question : 5 (Dec 2021)

Ais the tenant of B. A asks B to clean, repair and m&intain the building. B refuses. There is no
provision in the lease agreement in respect of cleaning) répairing and maintaining the building.
However ‘A’ files a claim against ‘B’ under Cohsumer Pretection Act, 2019. Decide referring the
relevant provisions of law.

(4 marks)

Answer :

Provision of Law:

* The present problem relates to Consumer Protection Act, 2019. Issue involved in the question is
whether A'is the’consumer or not.

* Afiles\forreliefunder the Consumer Protection Act, 2019 in view of the definition of
“Consumer” given in the Act.

s As per Section 2(7) of the Consumer Protection Act, Consumer means any person who hires or
avails of any service for a consideration which has been paid or promised or partly paid and
partly promised, or under any system of deferred payment and includes any beneficiary of such
service other than the person who hires or avails of the services for consideration paid or
promised, or partly paid and partly promised, or under any system of deferred payment, when
such services are availed of with the approval of the first mentioned person, but does not
include a person who avails of such service for any commercial purpose.




*  Further, in case of Laxmiben Laxmichand Shah v. Sakerben Kanji Chandan and others 2001 CT)
401 (Supreme Court) (CP), the Supreme Court held that the tenant entering into lease
agreement with the landlord cannot be considered as consumer under Section 2(1)(d) of the Act.
Where there was no provision in the lease agreement in respect of cleaning, repairing and
maintaining the building, the rent paid by tenant is not the consideration for availing these
services and therefore, no question of deficiency in service.

Conclusion/Analysis:

Therefore, going by the above judgement and definition of consumer in the Consumer Protection
Act, 2019, A cannot be a consumer for services of cleaning, repairing and maintaining’the building
which is not part of lease agreement and for which rent he is paying cannot be censiderédito be
consideration. If he is not consumer, there is no question of deficiency of servicewunder the
Consumer Protection Act, 2019.

Question : 6 (June 2021)

Ms. Rubina was operated in General Hospital Nagpur,awhichavas under control of the Government
of Maharashtra, free of charge for family planning ige.tubectomy. Subsequently, she gave birth to a
female child. She filed a complaint against the StatéofgMaharashtra and the doctor, who performed
the operation, claiming * 2 lakh for negligenceiin\performing the operation. Rubina sought the relief
of * 2 lakh under the Consumer Protection Agt, 1986, stating that the negligence of the doctor and
the State of Maharashtra, being the centrollefnofithe hospital may be treated as deficiency in the
service. Decide, whether Rubina will suceeed?

(3 marks)
Answer :

Provision@fkaw:

*  As,per Section.2(7) of the Consumer Protection Act, Consumer means any person who hires or
avails,of\any service for a consideration which has been paid or promised or partly paid and
partly promised, or under any system of deferred payment and includes any beneficiary of such
service other than the person who hires or avails of the services for consideration paid or
promised, or partly paid and partly promised, or under any system of deferred payment, when
such services are availed of with the approval of the first mentioned person, but does not
include a person who avails of such service for any commercial purpose.

e The term ‘service’ is defined under Section 2(42) of the Act as to mean Service means service of
any description which is made available to potential users and includes, but not limited to, the
provision of facilities in connection with banking, financing, insurance, transport, processing,




supply of electrical or other energy, telecom, boarding or lodging or both, housing construction,
entertainment, amusement or the purveying of news or other information, but does not include
the rendering of any service free of charge or under a contract of personal service.

Conclusion/Analysis:

> Butinthe instant case, the tubectomy is rendered free of charge which will not fall within the
ambit of the definition of “service” under the Consumer Protection Act, 1986.

» For the same reason, Rubina is not a consumer as per the provisions of the Act.

» Therefore, Rubina will not succeed under the Consumer Protection Act, 1986.

Question : 7 (June 2023)

Ranu, hired a taxi car from his residence to airport as he and his familywere\going from Mumbai to
Bengaluru. The taxi was in a poor condition and the driver had notfadequate rest and drove rashly.
Eventually, it went burst in the middle due to which Ranu and His family could not reach the airport
in time to catch their flight. Decide whether Ranu may be treated as a,'‘consumer’ under the
Consumer Protection Act, 2019?

(4 marks)

Answer :

Provision of Law:

* As per Section 2(7) of the Constimer Protection Act, Consumer means any person who hires or
avails of any service foria consideration which has been paid or promised or partly paid and
partly promised, or Undex any system of deferred payment and includes any beneficiary of such
service other‘than the'person who hires or avails of the services for consideration paid or
promised, or partly paid and partly promised, or under any system of deferred payment, when
such séfvices are availed of with the approval of the first mentioned person, but does not
include a person who avails of such service for any commercial purpose.

%, Further, as per Section 2(11) of the Consumer Protection Act, 2019, Deficiency means any fault,
imperfection, shortcoming or inadequacy in the quality, nature and manner of performance
which is required to be maintained by or under any law for the time being in force or has been
undertaken to be performed by a person in pursuance of a contract or otherwise in relation to
any service and includes -

(i) any act of negligence or omission or commission by such person which causes loss or
injury to the consumer; and
(ii) deliberate withholding of relevant information by such person to the consumer.




Conclusion/Analysis:

> As per the provisions stated above, Ranu who hired the taxi service for his travel along with his
family could not reach well in time at the airport to catch the flight. There was also deficiency in
performance of service rendered by taxi driver, which caused loss to Ranu.

» Therefore, Ranu is a consumer as per the above stated provisions of Consumer Protection Act,
2019.

Question : 8 (Dec 2024)

Lokesh was suffering from a serious ailment. He was admitted to a Well-Known private hospital’in
Gurugram. He was subjected to various tests. Even after diagnosis and subsequenttreatment, his
condition deteriorated. The doctor advised surgery during which Lokesh collapsed‘anddieéd. Sushma
his wife, preferred a claim for compensation of ~ 50 lakhs under the ConsuenPretection Act for
deficiency in services. The hospital authority contented that medical prefession Was being
unnecessarily hounded. Is the contention tenable? Refer the relevant'ease law as per the provisions
of Consumer Protection Act, 2019.

(5 marks)
Answer :

Provision of Law:

* The Hon'ble Supreme Court.@r. Harish Kumar Khurana vs. Joginder Singh (CA 7380 of 2009)
judgement dated September 852021 held that medical professionals cannot be held negligent
merely because the tréatmentiis,n6t successful or patient dies during surgery.

* Every death of a patient,cannot on the face of it be considered as death due to medical
negligence unless thergis material on record to suggest to that effect.

* ltis necessar¥ithat theihospital and the doctors are required to exercise sufficient care in
treating the patient in all circumstance.

*  Howevenr,inunfortunate cases though death may occur and if it is alleged to be due to medical
negligence and a claim in that regard is made, it is necessary that sufficient material or medical
evidence'should be available before the adjudicating authority to arrive at a conclusion.

*\, Themaccident during the course of medical or surgical treatment has a wider meaning. Ordinarily
an accident means an unintended and unforeseen injurious occurrence, something that does not
eccur in the usual course of events or that could not be reasonably anticipated.

Conclusion/Analysis:

In the light of above case, contention of Sushma is not tenable.

Question : 9 (June 2023)




Distinguish Between: ‘Contract of service’ and ‘Contract for service’ under Consumer Protection Act,
2019.

(3 marks)
Answer :

e The Supreme Court in the case of Indian Merchants Association vs. V P Shantha, (CAN0:,688 of
1993 decided on 13th November 1995) observed that a contract for service implies a.contract
whereby one party undertakes to render services e.g. professional or technical.serviecesito or for
another in the performance of which he is not subject to detailed direction and control*but
exercises professional or technical skill and uses his own knowledge and discretion.

* Acontract of service on the other hand implies relationship of master@and,sexvant,and involves
an obligation to obey orders in the work to be performed and as te. its medexand manner of
performance.

* The Parliamentary draftsman was well aware of this well-aceepted distinction between ‘contract
of service’ and ‘contract for services’ and had deliberately chosen‘the expression ‘contract of
service' instead of the expression ‘contract for service’ imthe exclusionary part of the definition
of ‘service’, this being the reason being that an emploeyer could not be regarded as a consumer
in respect of the services rendered by his empléyee in pursuance of contract of employment.

Question : 10

MNO Ltd. sells a washing machinet\witheutdssuing a proper bill. Later, the machine malfunctions.
Can the consumer claim relief tnder the Act? Discuss with reference to “Unfair Trade Practice”
Consumer Protection Act, 2019.

(3 marks)
Answer :

Aspenthe Section 2(47) of the Consumer Protection Act, Unfair Trade Practice means a trade
practice wWhich, for the purpose of promoting the sale, use or supply of any goods or for the
provision of any service, adopts any unfair method or unfair or deceptive practice including any of
the following practices, namely: -

* manufacturing of spurious goods or offering such goods for sale or adopting deceptive practices
in the provision of services;




* notissuing bill or cash memo or receipt for the goods sold or services rendered in such manner
as may be prescribed;

* refusing, after selling goods or rendering services, to take back or withdraw defective goods or
to withdraw or discontinue deficient services and to refund the consideration thereof, if paid,
within the period stipulated in the bill or cash memo or receipt or in the absence of such
stipulation, within a period of thirty days;

» disclosing to other person any personal information given in confidence by the consumer unless
such disclosure is made in accordance with the provisions of any law for the time being in force.

Conclusion/Analysis:

As per the provisions stated above, yes the consumer can claim relief under the Acbas\propewbill
was not issued by MNO Ltd.

RIGHTS OF CONSUMERS

Question : 11

State any four rights of consumers under Consumé&g Protection Act, 2019

(3 marks)
Answer :

Consumer Rights include ~

i.  theright tobe proteeted against the marketing of goods, products or services which are
hazardeusitodife and property;

ii. the right te,be informed about the quality, quantity, potency, purity, standard and price of
goods;, products or services, as the case may be, so as to protect the consumer against unfair
trade practices;

iii theyight to be assured, wherever possible, access to a variety of goods, products or services
at'ecompetitive prices;

iv. \\ theright to be heard and to be assured that consumer’s interests will receive due
consideration at appropriate fora;

v.  theright to seek redressal against unfair trade practice or restrictive trade practices or
unscrupulous exploitation of consumers; and

vi.  theright to consumer awareness.

CONSUMER PROTECTION COUNCIL




Question : 12

What are the functions of the Central Consumer Protection Authority (CCPA)?

(3 marks)
Answer :
According to section 18(1), the Central Authority empowers to: (
(a) protect, promote and enforce the rights of consumers as a class, and prevent v jon of
consumers rights under this Act;
(b) prevent unfair trade practices and ensure that no person engageshi i air trade

practices;

(c) ensure that no false or misleading advertisement is made ofsa ods or services which
contravenes the provisions of this Act or the rules or r ade thereunder;

(d) ensure that no person takes part in the publication of a ement which is false or
misleading.

CONSUMER PROTECTION COUNCIL

Q

A famous actor endorses in ct which turns out to be harmful and misleading. Analyze
the liability of the celebritysunderfConsumer Protection Act, 2019.

(5 marks) y
Answer :m

ion*21 provides that where the Central Authority is satisfied after investigation that any
advertisement is false or misleading and is prejudicial to the interest of any consumer or is in
ntravention of consumer rights, it may, by order, issue directions to the concerned trader or

manufacturer or endorser or advertiser or publisher, as the case may be, to discontinue such
advertisement or to modify the same in such manner and within such time as may be specified
in that order.

* The Central Authority may, for every subsequent contravention by a manufacturer or endorser,
impose a penalty, which may extend to fifty lakh rupees.




*  Where the Central Authority deems it necessary, it may, by order, prohibit the endorser of a
false or misleading advertisement from making endorsement of any product or service for a
period which may extend to one year.

* Central Authority may, for every subsequent contravention, prohibit such endorser from making
endorsement in respect of any product or service for a period which may extend to three years.

*  Where the Central Authority is satisfied after investigation that any person is found to publish,
or is a party to the publication of, a misleading advertisement, it may impose on such person a
penalty which may extend to ten lakh rupees.

* No endorser shall be liable to a penalty, if he has exercised due diligence to verify the veracity of
the claims made in the advertisement regarding the product or service being endorse him.

* No person shall be liable to such penalty if he proves that he had published or arran f e
publication of such advertisement in the ordinary course of his business:

*  Provided that no such defence shall be available to such person if he had pr % ge of
the order passed by the Central Authority for withdrawal or modificatio%dv isement.

Question : 14 (June 2024) : : ’

“Shardha Heights,” a duly registered welfare socie Q proactive step of filing an application
with the District Consumer Disputes Redres mmission. The application was on behalf of 12

allottees who had encountered significant i ith Shobha Ltd. a real estate developer. These
allottees alleged that despite bookin obha Ltd. on various dates and making
substantial payments towards the pu hey had yet to receive possession of their
properties.However, the District took a decisive stance, rejecting the complaint lodged
by Shardha Heights. Their dec on the assertion that Shardha Heights lacked the
necessary legal standing, or loc i, to file such a complaint. ‘The Commission reasoned that
Shardha Heights did nétgualify ither a ‘Consumer’ or a ‘Recognised’ consumer association’
under the applicable reg s. In light of this setback, Shardha Heights is now seeking to appeal
against the Distgi mission’s ruling.

€

bove statements, answer the following questions:

(iii) at is the Manner of filing Complaint to District Consumer Disputes Redressal Commission
under Section 35 of the Consumer Protection Act, 2019?

(iv) Can complaint be filed before Consumer Commission online? Explain.

(v) To whom an Appeal can be filed by Shardha Heights against the order of District Consumer
Disputes Redressal Commission and what is limitation period for doing so?




(vi) What are the restrictions on filing an appeal against the order of District Consumer Disputes
Redressal Commission?

(vii) State the constitution of the District Consumer Disputes Redressal Commission.

(2 marks each)
Answer :
Answer (i

As per the section 35(1) of the Consumer Protection Act, 2019, “Recognised Consumer Association”
means any voluntary consumer association registered under any law for the time being'in force.

Answer (ii)

» “Recognised Consumer Association” means any vaeluhtary censumer association registered
under any law for the time being in force.

* Inthe case of Sobha Hibiscus Condominium vs. ™MW Sesha Developer’s Ltd., judgement dated
February 2020, Hon’ble Supreme Court observed that in essence voluntary consumer association
will be a body formed by group of person’s,coming together, of their own will and without any
pressure or influence from anyoné and without being mandated by any other provisions of law

» Yes, Shardha Heights, being avduly registered welfare society, is a “Recognised Consumer
Association as per'Consumer Protection Act, 2019.

Answer(iii

Section,35,Constimer Protection Act 2019 provides that a complaint, in relation to any goods sold or
delivered or agreed to be sold or delivered or any service provided or agreed to be provided, may be
filed'with a District Commission by -

(a) the consumer, -

i to whom such goods are sold or delivered or agreed to be sold or delivered or such service is
provided or agreed to be provided; or
ii.. who alleges unfair trade practice in respect of such goods or service.

(b) any recognised consumer association, whether the consumer to whom such goods are sold or
delivered or agreed to be sold or delivered or such service is provided or agreed to be provided, or




who alleges unfair trade practice in respect of such goods or service, is a member of such association
or not;

(c) one or more consumers, where there are numerous consumers having the same interest, with
the permission of the District Commission, on behalf of, or for the benefit of, all consumers so
interested; or

(d) The Central Government, the Central Authority or the State Government, as the case may be.

* |t may be noted that the complaint may be filed electronically in the prescribed manner.
*  Every complaint filed shall be accompanied with such fee and payable in such manner, including
electronic form, as may be prescribed.

Answer (iv)

*  Yes, the complaint be filed before Consumer Commission online in the prescribed manner at
http://edaakhil.nic.in

A complaint:

*  Should be in writing
* Can be filed in a regular way (offline)

e Can be filed online - http://edaakhilmic.iny

A complaint can be presented'by. the,complainant in person or by his agent. It can even be sent by
registered post along with{the courtfee.

Answer (v)

*  According ta\Section 41 of the Consumer Protection Act, 2019 any person aggrieved by an order
made by the District Commission may prefer an appeal against such order to the State
Coemmission on the grounds of facts or law within a period of forty-five days from the date of the
order, in such form and manner, as may be prescribed.

* T¥may be noted that the State Commission may entertain an appeal after the expiry of the said
period of forty-five days, if it is satisfied that there was sufficient cause for not filing it within
that period.

» Shradha Heights may appeal to the State Commission.

Answer (vi



http://edaakhil.nic.in/
http://edaakhil.nic.in/

There are certain restriction on appeal, unless the person fulfil the following conditions namely

* No appeal by a person, who is required to pay any amount in terms of an order of the District
Commission, shall be entertained by the State Commission unless the appellant has deposited
fifty per cent. of that amount in the manner as may be prescribed.

* No appeal shall lie from any order passed under sub-section (1) of section 81 by the District
Commission pursuant to a settlement by mediation under section 80.

Answer (vii)

Section 28 of the Consumer Protection Act, 2019 empowers the State Governmenbtoestablish’a
District Consumer Disputes Redressal Commission, to be known as the District Gommission, in each
district of the State. State Government may also, if it deems fit, establish more than oneistrict
Commission in a district. Each District Commission shall consist of -

(a) a President; and

(b) not less than two and not more than such number of membérs as,may be prescribed, in
consultation with the Central Government.

Question : 15 (June 2024, Old Syllabus)

Anya bought goods worth " 5 lakh to betinstalled,in her house in Delhi. There is a defect in the goods
and she intends to make the complaift in the consumer forum. State the forum where she can make
the complaint and discuss its jurigdictiomas per the Consumer Protection Act, 2019.

(4 marks)
Answer :

Provision‘of Law:

According te Section 34 of the Consumer Protection Act, 2019 read with Consumer Protection
(Jukisdiction of the District Commission, the State Commission and the National Commission) Rules,
2021,the District Commission shall have jurisdiction to entertain complaints where the value of the
goods or services paid as consideration does not exceed one crore rupees.

A complaint shall be instituted in a District Commission within the local limits of whose jurisdiction, -

(a) the opposite party or each of the opposite parties, where there are more than one, at the
time of the institution of the complaint, ordinarily resides or carries on business or has a
branch office or personally works for gain; or

(b) any of the opposite parties, where there are more than one, at the time of the institution of
the complaint, actually and voluntarily resides, or carries on business or has a branch office,




or personally works for gain, provided that in such case the permission of the District
Commission is given; or

(c) the cause of action, wholly or in part, arises; or

(d) the complainant resides or personally works for gain.

The District Commission shall ordinarily function in the district headquarters and may perform its
functions at such other place in the district, as the State Government may, in consultation with the
State Commission, notify in the Official Gazette from time to time.

Conclusion/Analysis:

So, Anya can approach the District Commission who can entertain complaints as,the value of the
goods or services paid as consideration is only Rs. 5 lacs.

APPEAL TO NATIONAL COMMISSION

Question : 16 (Dec 2023, Old Syllabus)

Raichand & Sons supplied deficient pipes and fitting materials to Rakesh & Sons. Rakesh & Sons
preferred an application before the State Comamission, for which State Commission had awarded Rs.
1.5 Crore as compensation to be paid bfaRaichahd & Sons to Rakesh & Sons. When the opposite
party Raichand & Sons preferred an dppealto the National Commission, they were asked to pay 50
percent of the award money. Examingthe validity of requirement of deposit for making appeal to
National Consumer Dispute Rédressal Commission under the Consumer Protection Act, 2019.

(4 marks)
Answer :

* The Hon’ble Supreme Court in the case of Manohar Infrastructure and Constructions Private
Limited vs. Sanjeev Kumar Sharma & Ors. dated December 07, 2021 held that the condition of
presdeposit for entertaining appeal under Section 51 of the Consumer Protection Act, 2019 is
mandatory.

* Section 51 of the Consumer Protection Act, 2019 provides that no appeal by a person, who is
required to pay any amount in terms of order of the State Commission shall be entertained by
the NCDRC unless the appellant has deposited 50 percent of that amount.

* The Court in answering the question laid down the following:

1. Pre-deposit of 50 per cent of amount as ordered by the State Commission under second
proviso to Section 51 of the Consumer Protection Act, 2019 is mandatory for entertainment
of an appeal by the National Commission;

2. The object of the said pre-deposit condition is to avoid frivolous appeals;




3. The said pre-deposit condition has no nexus with the grant of stay by the NCDRC.
Conclusion/Analysis:

Therefore, it is mandatory for Raichand & Sons to deposit the money before preferring an appeal to
National Consumer Dispute Redressal Commission (NCDRC) under the Consumer Protection Act,
2019.

LIABILITY OF MANUFACTURER & PRODUCT SERVICE PROVIDER

Question : 17 (Dec 2023, Old Syllabus)

In the light of Consumer Protection Act, 2019, highlight the concept of Productkiahility Action and
discuss the liability of the Product Manufacturer.

(3 marks)
Answer :

According to Section 83 of the Consumer Protection Aet, 2019, a product liability action may be
brought by a complainant against a product'mantfacturer or a product service provider or a product
seller, as the case may be, for any harm*€aused to him on account of a defective product.

Section 84 of the Consumer Prgtectien Act, 2019 states that a product manufacturer shall be liable
in a product liability action, if -

(a) the product contains asmanufacturing defect; or

(b) the product is deféctive in design; or

(c) there is adeviation from manufacturing specifications; or

(d) the.preductidoés not conform to the express warranty; or

(e), the produetfails to contain adequate instructions of correct usage to prevent any harm or
any‘'warning regarding improper or incorrect usage.

A product'manufacturer shall be liable in a product liability action even if he proves that he was not
negligent or fraudulent in making the express warranty of a product.

Question : 18 (Dec 2024, Old Syllabus)

Explain the liability of Product Service Provider under Section 85 of the Consumer Protection Act,
2019.

(3 marks)




Answer :

Section 85 of the Consumer Protection Act, 2019 provides that a product service provider shall be
liable in a product liability action, if -

(a) the service provided by him was faulty or imperfect or deficient or inadequate in quality,
nature or manner of performance which is required to be provided by or under any law for
the time being in force, or pursuant to any contract or otherwise; or

(b) there was an act of omission or commission or negligence or conscious withholdi
information which caused harm; or

(c) the service provider did not issue adequate instructions or warnings to pre arin; or
(d) the service did not conform to express warranty or the terms and condit\Q ntract.
CASE STUDIES @
Question : 19 (June 2025) < Q

Swastik Ayurved Pharma Limited is one of the lar
India. To expand its market share, Swastik regularly
These advertisements promoted the produ
ailments without side effects. However,the
such claims. Relying upon these adv
products, however, turned out t
advertisements.

rs of Herbal and Ayurvedic products in
ed the claimed benefits of its products.
edicinal properties and the ability to cure
rtisements lacked any scientific evidence to support
jeev, a consumer, purchased the products. The

e and did not match the claims made in the

Rajeev, the complainant, |
India, alleging that the
deceptive, intended to
2019, which m

laint with the Secretary, Ministry of Health, Government of
nts released by the company were misleading, false, and

he general public, and in violation of the Consumer Protection Act,
tes thatadvertisements must be truthful and not misleading.

tandards Council of India (ASCI) also found the advertisements to be
ation of its regulations. It was contended that the company and its directors
e for such misleading and deceptive advertisements. The case was ultimately
Supreme Court under Article 136 of the Constitution of India by way of a special
ea ppeal.

Fro e above case study, answer the following questions as per the provisions of the Consumer
Protection Act, 2019:

(i) Who is a ““‘consumer’’ under the Consumer Protection Act, 2019? Can Rajeev be considered a
consumer in this case?

(4 marks)




(ii) Whether the false, misleading and deceptive advertisement may be treated as unfair trade
practice? Explain in detail.

(4 marks)

(iii) Can the producer and its directors be penalized for issuing false or misleading advertisements
under the Consumer Protection Act, 2019?

(3 marks)

(iv) When and to whom a case may be lodged against and be appealed against such order?
(2 marks)

(v) Distinguish between defect and deficiency under the Consumer Protection Act, 2019%

(2 marks)

Answer (i)
Provision of Law:
According to Section 2(7) of the Consumer Protection Act, 2019, eonsumer means any person who-

(iii) buys any goods for a consideration whichfhassbeenpaid or promised or partly paid and
partly promised, or under any system of deferred payment and includes any user of such
goods other than the person who buys suéh goeds for consideration paid or promised or
partly paid or partly promised, er‘under anyassystem of deferred payment, when such use
is made with the approval of such'ersen, but does not include a person who obtains
such goods for resale or for any*eommercial purpose; or

(iv) hires or avails of any sexrvicesfor aiconsideration which has been paid or promised or
partly paid and partlySpromised; or under any system of deferred payment and includes
any beneficiary.of sueh service other than the person who hires or avails of the services
for consideration paid or promised, or partly paid and partly promised, or under any
system of deferred payment, when such services are availed of with the approval of the
first méntioned person, but does not include a person who avails of such service for any
commercial purpose.

For theNpukposes of this clause, -

as therexpression “commercial purpose” does not include use by a person of goods bought and used
by himexclusively for the purpose of earning his livelihood, by means of self-employment;

b. the'expressions “buys any goods” and “hires or avails any services” includes offline or online
transactions through electronic means or by teleshopping or direct selling or multi-level marketing.

Conclusion/Analysis:

Looking to the provision of Section 2(7) of the Consumer Protection Act, 2019, Mr. Rajeev who
purchased the advertised products relying upon the advertisements of Swastik Ayurved Pharma Ltd.
is a consumer.




Answer (ii

According to Section 2(47) of the Consumer Protection Act, 2019, Unfair Trade Practice means a
trade practice which, for the purpose of promoting the sale, use or supply of any goods or for the
provisions of any service, adopts any unfair method or unfair or deceptive practice including any of
the following practices, which are related to the false, misleading and deceptive advertisements
under the Consumer Protection Act, 2019:

Making any statement, whether orally or in writing or by visible representation including by'means
of electronic record, which

(a) Falsely represents that the goods are of a particular standard, quality, quantitysgrade,
composition, style or model;

(b) Falsely represents that the services are of a particular standard, qualityyorgrade;

(c) Represents that the goods or services have sponsorship, approval, perfermance, characteristics,
accessories, uses or benefits which such goods or services do not have;

(d) Makes a false or misleading representation concerning the need forpoer the usefulness of, any
goods or services;

(e) Permitting the publication of nay advertisementywhethek in,any newspaper or otherwise,
including by way of electronic record, for the sale o supply at a bargain price of goods or services
etc.

Accordingly, if any advertisement which,attracts the,consumer, will be deemed misleading and
violative of the Consumer ProtectiondAct, 2019, which mandates that all advertisements must be
truthful and not misleading or deceptive'to the public. Further, such false, misleading and deceptive
advertisements also violates the advertising standard Council of India regulations.

Answer (iii

Section 8%ef the Constimer Protection Act, 2019 states that any manufacturer or service provider
who causes a false'er misleading advertisement to be made which is prejudicial to the interest of
consumets shall’bespunished with imprisonment for a term which may extend to two years and with
fine whichymay extend to ten lakh rupees; and for every subsequent offence, be punished with
imprisonment for a term which may extend to five years and with fine which may extend to fifty lakh
rupees.

» Hence the company and its corporate heads are liable accordingly.

Answer (iv)




Any consumer who is aggrieved by the order of a commission can prefer an appeal in the higher
commission within prescribed period from the date of the order.

The appeal can be preferred

* Against order of the District Commission before the State Commission within 45 days
* Against order of the State Commission before the National Commission within 30 days
* Against order of the National Commission before the Supreme Court within 30 days.

Answer (v)

Defect

As per the, Section 2(10) of the Consumer Protection Act, 2019 defect means.anyifault,imperfection
or shortcoming in the quality, quantity, potency, purity or standard which'is,required to be
maintained by or under any law for the time being in force or under afiyacontract,\express or implied
or as is claimed by the trader in any manner whatsoever in relation to anygoods or product and the
expression “defective” shall be construed accordingly.

Deficiency

As per the Section 2(11) of the Consumer ProtectionAct, 2019 deficiency means any fault,
imperfection, shortcoming or inadequacy in the qualityjnature and manner of performance which is
required to be maintained by or under any lawforthe time being in force or has been undertaken to
be performed by a person in pursuance of.acontract or otherwise in relation to any service and

includes —
(i) any act of negligefice ohomission or commission by such person which causes loss or
injury to the cénsumer;and
(ii) deliberateaithholding of relevant information by such person to the consumer.

Question : 20 (Dec'2023)

Tiya purchases a laptop for her sister Siya from HP. The laptop had initial installation issues, when
takemnto thexmanufacturer’s service centre defect in the laptop was detected. The company refuses
to redress the issues faced by Siya on the pretext that she was not the consumer. On the basis of the
abovelcase, answer the following questions:

(i) Can Siya be treated as a consumer as she is not the person who purchased the laptop?

(i) If this laptop was purchased through amazon, explain the duty of the e-commerce giant in case of
grievance.

(iii) Had a mediator been appointed to settle the issue, what is the procedure of mediation as given
in provision.

(5 marks each)




Answer :

Answer (i)

Provision of Law:
According to Section 2(7) of the Consumer Protection Act, 2019, consumer means any personwho-

(v) buys any goods for a consideration which has been paid or promised or partly paid and
partly promised, or under any system of deferred payment and includes any,user of,stich
goods other than the person who buys such goods for consideration paid orgromised or
partly paid or partly promised, or under any system of deferred payment; when such use
is made with the approval of such person, but does not includefawyperson,who obtains
such goods for resale or for any commercial purpose; or

(vi) hires or avails of any service for a consideration which hasbeen‘paid or promised or
partly paid and partly promised, or under any system of deferred payment and includes
any beneficiary of such service other than the person who hires or avails of the services
for consideration paid or promised, or partly paid and pantly promised, or under any
system of deferred payment, when such services are availed of with the approval of the
first mentioned person, but does not incliude a‘person who avails of such service for any
commercial purpose.

Conclusion/Analysis:

Thus, even if Siya has not purchasedsithedaptop but she uses it with the approval of Tiya, her sister,
so according to the definition Siyatcan be treated as a Consumer.

Answer (ii)

*  According to the,Consumer Protection (E-commerce) Rules 2020, every ecommerce entity shall
establish an,adeéquate grievance redressal mechanism having regard to the number of
grievances ardinarily received by such entity from India, and shall appoint a grievance officer for
consumer grievance redressal and shall display the name, contact details, designation of such
officer.

* N Eurther, every e-commerce entity shall ensure that the grievance officer acknowledge the
receipt of any consumer complaint within forty-eight hours and redresses the complaint within
one month from the date of receipt of the complaint.

Answer (iii)




Section 79 of Consumer Protection Act, 2019 states that the mediation shall be held in the
consumer mediation cell attached to the District Commission, the State Commission or the
National Commission, as the case may be.

Where a consumer dispute is referred for mediation by the District Commission or the State
Commission or the National Commission, as the case may be, the mediator nominated by such
Commission shall have regard to the rights and obligations of the parties, the usages of trade, if
any, the circumstances giving rise to the consumer dispute and such other relevant factors, as he
may deem necessary and shall be guided by the principles of natural justice while carrying out
mediation.

The mediator so nominated shall conduct mediation within such time and in such mannér as
may be specified by regulations.




CHAPTER : 13 T.EGAL METROILOGY

INTERNATIONAL ORGANIZATION OF LEGAL METROLOGY (OIML)

Question : 1 (June 2022)

What do you mean by the International Organization of Legal Metrology (OIML) Certification
System?

(3 marks)

Answer :

* The OIML Certificate System for Measuring Instruments was,introduced in 1991 to facilitate
administrative procedures and lower the costs associated with'the international trade of
measuring instruments subject to legal requirements?

* The System provides the possibility for a manufacturer te obtain an OIML Certificate and a Test
Report indicating that a given instrument type (patteri)’complies with the requirements of the
relevant OIML International Recommendations.

* Certificates are delivered by OIML MembenStates that have established one or several Issuing
Authorities responsible for processingiapplications by manufacturers wishing to have their
instrument types (patterns) certified:

* Certificates issued by OIML are accepted by national metrology services on a voluntary basis,
and as the climate for muttaleonfidence and recognition of test results develops between OIML
Members, the System'servesito simplify the type (pattern) approval process for manufacturers
and metrology authorities,by eliminating costly duplication of application and test procedures.

Question :.2 (June 2025)

What'areth&objectives of the OIML Certification System under the Legal Metrology Act, 2009?

(5. matks)

Answer :

The objectives of the OIML Certification System are:




(a) to promote the global harmonization, uniform interpretation and implementation of legal
metrological requirements for measuring instruments and/or modules;

(b) to avoid unnecessary re-testing when obtaining national type evaluations and approvals, and to
support the recognition of measuring instruments and/or modules under legal metrological control,
while achieving and maintaining confidence in the results in support of facilitating the global trade of
individual instruments; and

(c) to establish rules and procedures for fostering mutual confidence among participating OIML
Member States and Corresponding Members in the results of type evaluations that indicate
conformity of measuring instruments and/or modules, under legal metrological control, tothe
metrological and technical requirements established in the applicable OIML Recommendation(s).

POWER OF DIRECTOR. CONTROLLER AND LEGAL METROLOGY OFFICERS

Question : 3

Enumerate the powers and functions of Controller and LegalNMetralogy Officer?

(5 marks)
Answer :

* Section 13 of the Act empoweérs the €entral Government to appoint (by Notification) a Director
of legal metrology, AdditiGnal Director, Joint Director, Deputy Director, Assistant Director and
other employees for eXercising the powers and discharging the duties conferred or imposed on
them by or under this Act in relation to inter-State trade and commerce.

* The Director and everylegal' metrology officer, appointed, shall exercise such powers and
discharge such functions in respect of such local limits as the Central Government may, by
notification, specify,

* Everyflegal metrology officer shall exercise powers and discharge duties under the general
superintendence, direction and control of the Director.

* .TheDirector, the Controller and every legal metrology officer authorised to perform any duty by
or, under this Act shall be deemed to be a public servant within the meaning of section 21 of the
Indian Penal Code.

* N0 suit, prosecution or other legal proceeding shall lie against the Director, the Controller and
legal metrology officer authorised to perform any duty by or under this Act in respect of
anything which is in good faith done or intended to be done under this Act or any rule or order
made there under.

* The Central Government may, with the consent of the State Government and subject to such
conditions, limitations and restrictions as it may specify in this behalf, delegate such of the
powers of the Director under this Act as it may think fit to the Controller of legal metrology in
the State, and such Controller may, if he is of opinion that it is necessary or expedient in the




public interest so to do, delegate such of the powers delegated to him as he may think fit to any
legal metrology officer and where any such delegation of powers is made by such Controller, the
person to whom such powers are delegated shall exercise those powers in the same manner and
with the same effect as if they had been conferred on him directly by this Act and not by way of
delegation.

* Section 14 of the Act, provides that the State Government may, by notification, appoint a
Controller of legal metrology, Additional Controller, Joint Controller, Deputy Controller, Assistant
Controller, Inspector and other employees for the State for exercising the powers and
discharging the duties conferred or imposed on them by or under this Act in relation to intra
State trade and commerce.

* The Controller and every legal metrology officer so appointed shall exercise such powers‘and
discharge such functions in respect of such local limits as the State Government avay, by
notification, specify. Every legal metrology officer shall exercise and dischargesthe'duties tihder
the general superintendence, direction and control of the Controller.

* Section 15 of the Act confer powers of inspection on the Director, Contreller‘oranyflegal
metrology officer may, if he has any reason to believe, whether from any information given to
him by any person and taken down in writing or from personal knowledge ‘or otherwise, that any
weight or measure or other goods in relation to which any trade and ecemmerce has taken place
or is intended to take place and in respect of which an offefice punishable under this Act appears
to have been, or is likely to be, committed are either kept oriconcealed in any premises or are in
the course of transportation.

FORFEITURE

Question : 4 (Dec 2022)

““Every non-standard weights andg¢n&asures used in the course of trade is liable to be forfeited”.
Examine.

(3 marks)
Answer :

«  Bvery non-standard or unverified weight or measure and every package used in the course of, or
in‘relation to, any trade and commerce and seized under section 15, shall be liable to be
forfeited, to the State Government.

* However, such unverified weight or measure shall not be forfeited to the State Government if
the person from whom such weight or measure was seized gets the same verified and stamped
within such time as may be prescribed.

* Every weight, measure or other goods seized under section 15 but not forfeited shall be
disposed of by such authority and in such manner as may be prescribed.




DECLARATIONS ON PRE-PACKAGED COMMODITIES

Question : 5 (Dec 2021)

What is the law relating to declarations on prepacked commodity under legal Metrology Act, 20097
Explain.

(3 marks)
Answer :

* Section 18(1) of the Legal Metrology Act, 2009 states that no person shall‘ manufacture, pack,
sell, import, distribute, deliver, offer, expose or possess for sale anyipre-packaged commodity
unless such package is in such standard quantities or number and beass thereon such
declarations and particulars in such manner as may be prescribed.

* Any advertisement mentioning the retail sale price of'a pre-packaged commodity shall contain a
declaration as to the net quantity or number of the commodity contained in the package in such
form and manner as may be prescribed.

Question : 6 (Dec 2020)

A shopkeeper sold a packet offpre-packed chillies which does not bear the declarations required to
be made by the manufactdirers angore-packaged commodities. Whether the shopkeeper has
committed any act punishable under the Legal Metrology Act, 20097 Discuss. (4 marks)

Answer :

Prayision of.Law:

e Section 18(1) of the Legal Metrology Act, 2009 states that no person shall manufacture, pack,
sell, import, distribute, deliver, offer, expose or possess for sale any pre-packaged commodity
unless such package is in such standard quantities or number and bears thereon such
declarations and particulars in such manner as may be prescribed.

* Any advertisement mentioning the retail sale price of a pre-packaged commodity shall contain a
declaration as to the net quantity or number of the commodity contained in the package in such
form and manner as may be prescribed.

* Under Section 36 of the Legal Metrology Act, 2009, whoever manufactures, packs, imports, sells,
distributes, delivers or otherwise transfers, offers, exposes or possesses for sale, or causes to be
sold, distributed, delivered or otherwise transferred, offered, exposed for sale any pre-packaged




commodity which does not conform to the declarations on the package as provided in this Act,
shall be punished with fine which may extend to twenty-five thousand rupees, for the second

offence, with fine which may extend to fifty thousand rupees and for the subsequent offence,
with fine which shall not be less than fifty thousand rupees but which may extend to one lakh

rupees or with imprisonment for a term which may extend to one year or with both.

*  Whoever manufactures or packs or imports or causes to be manufactured or packed or
imported, any pre-packaged commodity, with error in pet quantity as may be prescribed shall be
punished with fine which shall not be less than ten thousand rupees but which may extend to
fifty thousand rupees and for the second and subsequent offence, with fine which may extend to
one lakh rupees or with imprisonment for a term which may extend to one year or withfboth.

Conclusion/Analysis:

As per the provisions stated above, the shopkeeper has sold pre packed chillies whichhdosmot bear
the declarations required to be made on pre-packaged commodities, the Saidishepkeeper has
committed an act punishable under Section 36 read with Section 18 ofithe Legal'Metrology Act,
2009.

Question : 7 (June 2024)

Mukesh is a manufacturer of ‘Jaggry Powder’ aiid brifigs this product into the market in the pre-
packaged form but the Retail price and Quahtityshas notbeen mentioned on the Packet. Is it an
offence under the Legal Metrology Act,2009% Ifiyyespwhat are the penalties for this offence? Will
your answer be different if Mukesh ndentions‘the Wrong quantity on pre-packaged ‘Jaggry Powder’?

(5 marks)
Answer :

Provision of Law:

* Seétion 18(1) of the Legal Metrology Act, 2009 states that no person shall manufacture, pack,
sellhimportydistribute, deliver, offer, expose or possess for sale any pre-packaged commodity
unléssisuch package is in such standard quantities or number and bears thereon such
declarations and particulars in such manner as may be prescribed.

* “MAny advertisement mentioning the retail sale price of a pre-packaged commodity shall contain a
declaration as to the net quantity or number of the commaodity contained in the package in such
form and manner as may be prescribed.

* Under Section 36 of the Legal Metrology Act, 2009, whoever manufactures, packs, imports, sells,
distributes, delivers or otherwise transfers, offers, exposes or possesses for sale, or causes to be
sold, distributed, delivered or otherwise transferred, offered, exposed for sale any pre-packaged
commodity which does not conform to the declarations on the package as provided in this Act,
shall be punished with fine which may extend to twenty-five thousand rupees, for the second




offence, with fine which may extend to fifty thousand rupees and for the subsequent offence,
with fine which shall not be less than fifty thousand rupees but which may extend to one lakh
rupees or with imprisonment for a term which may extend to one year or with both.

*  Whoever manufactures or packs or imports or causes to be manufactured or packed or
imported, any pre-packaged commaodity, with error in pet quantity as may be prescribed shall be
punished with fine which shall not be less than ten thousand rupees but which may extend to
fifty thousand rupees and for the second and subsequent offence, with fine which may extend to
one lakh rupees or with imprisonment for a term which may extend to one year or with both.

Conclusion/Analysis:

As per the provisions stated above, Yes, it is an offence under the Legal Metrology Act. 200%«and No,
answer will not be different if Mukesh mentions the wrong quantity on Pre-Packaged,'Jaggry
Powder’.

OFFENCES AND PENALTIES

Question : 8 (Dec 2019)

State the penalty provisions for use of non-standard Weight and measures under the Legal
Metrology Act, 2009.

(3 marks)
Answer :

* Section 25 of the LegallMeétrology Act, 2009 provides for penalty for use of non-standard weight
or measure.

* The section stipulates that whoever uses or keeps for use any weight or measure or makes use
of any.numeration otherwise than in accordance with the standards of weight or measure or the
standard,of humeration, as the case may be, specified by or under this Act, shall be punished
with fineywhich may extend to twenty-five thousand rupees and for the second or subsequent
offence, with imprisonment for a term which may extend to six months and also with fine.

Question : 9 (June 2024, Old Syllabus)

What is the penalty for use of non-standard weight or measure under Section 25 of the Legal
Metrology Act, 2009?

(3 marks)




Answer :

Section 25 of the Legal Metrology Act, 2009 provides for penalty for use of non-standard weight or
measure. The section stipulates that whoever uses or keeps for use any weight or measure or makes
use of any numeration otherwise than in accordance with the standards of weight or measure or the
standard of numeration, as the case may be, specified by or under this Act, shall be punished with
fine which may extend to twenty-five thousand rupees and for the second or subsequent offence,
with imprisonment for a term which may extend to six months and also with fine.

Question : 10 (Dec 2024, Old Syllabus) &
State the penalty provisions for manufacturing or selling weight or measu ich* does not
conform to standards of weight/measure as specified under Section 2 | Metrology Act,

2009.

(3 marks) < Q
Answer : Q

Section 27 of the Legal Metrology Act, 9 X that every person who manufactures or causes

i
to be manufactured or sells or offersgexp r possesses for sale, any weight or measure which
does not conform to the standar ght'er measure specified by or under this Act; or which
bears thereon any inscription.of sure or number which does not conform to the
standards of weight, mea tion specified by or under this Act, except where he is
permitted to do so under this Act,shall be punished with a fine which may extend to twenty
thousand rupees and % d or subsequent offence with imprisonment for a term which may

extend to three rs or with fine or with both.

uestion 023

e penalty provisions for vexatious search under the Legal Metrology Act, 2009?

(3 marks)

Answer :




Section 42 of the Legal Metrology Act, 2009 provides for vexatious search and empowers the
Director, the Controller or any legal metrology officer, exercising powers under this Act or any rule
made thereunder, who knows that there are no reasonable grounds for so doing, and yet searches,
or causes to be searched, any house, conveyance or place; or searches any person; or seizes any
weight; measure or other movable property shall, for every such offence, be punished with
imprisonment for a term which may extend to one year, or with fine which may extend to ten
thousand rupees or with both.

Question : 12 (June 2021)

Explain the provisions regarding penalty for counterfeiting of seal specified underithe Legal
Metrology Act, 2009.

(3 marks)

Answer :

Section 44 of the Legal Metrology Act, 2009 provides that whoeever counterfeits any seal specified by
or under this Act or the rules made thereunder, ofisells‘er otherwise disposes of any counterfeit seal
or possesses any counterfeit seal, or counterfeits or removes or tampers with any stamp, specified
by or under this Act or rules made thereunder, oraffixes the stamp so removed on, or inserts the
same into, any other weight or measurepshallbe puhished with imprisonment for a term which shall
not be less than six months but which may‘extend to one year and for the second or subsequent
offence, with imprisonment for adterim Which shall not be less than six months but which may extend
to five years.

THE ESSENTIAL COMMODITIES ACT, 1955

Question@18.(Dec 2024)

Examinethe rationale of enacting the Essential Commodities Act, 1955.

(5Mnarks)
Answer :

i The Essential Commodities Act, 1955 was enacted to regulate the production, supply and
distribution of, and trade and commerce in, certain commodities which are declared as essential
commodities and specified in the Schedule to that Act.




ii.. The Essential Commodities Act, 1955 was enacted to ensure easy availability of essential
commodities to the consumers and to protect them from exploitation by unscrupulous traders.

iii. The Act provides for regulation and control of production, distribution and pricing of
commodities, which are declared as essential for maintaining or increasing supplies or for
securing their equitable distribution and availability at fair prices.

iv. The Preamble to the Act says that it is an Act to provide in the interest of the general public for
the control of the production, supply and distribution of, and trade and commerce in, certain
commodities.

v.  The dominant object and intendment of the Act is to secure equitable distribution and
availability at fair prices of essential commodities in the interest of the general public.

Vi. The interest of the general public necessarily connotes the interest of the consumingfpubli¢ and
not the interest of the dealer.

Question : 14 (June 2021)

Which commodities have been declared as essential commodities underthe Essential Commodities
Act, 1955?

(4 marks)
Answer :

Section 2A of the Essential Commodities Act, 1955 dealing with Essential commodities declaration,
etc. defines the “essential commodity: as to.mean a commodity specified in the Schedule.

Schedule to the Act lists out following,commodities:

(1) drugs: The explanation clarifiesithat for the purposes of this Schedule, “drugs” has the meaning
assigned to it in clause (b) of.Seetion 3 of the Drugs and Cosmetics Act, 1940;

(2) fertilizer, whetherfinorganic, organic or mixed;

(3) foodstiiffs;,including edible oilseeds and oils;

(4) hank yarn,made,wholly from cotton;

(5Npetroleum and petroleum products;

(6)hraw jute and jute textiles;

(7) (i) seeds of food-crops and seeds of fruits and vegetables;
(ii) seeds of cattle fodder; and

(iiii) jute seeds.

Question : 15 (June 2023)




Section 2A of the Essential Commodities Act, 1955 lists ‘foodstuffs’ as an essential commodity in its
Schedule. Discuss with the help of decided case whether ‘tea’ is also a ‘foodstuff 'in this sense?

(3 marks)
Answer :

*  Section 2A of the Essential Commodities Act dealing with Essential commodities decl ion, etc.
defines the “essential commodity” as to mean a commodity specified in the Schedule. Theter.

commodities include foodstuff.
* Inthe case of S. Samuel, MD. Harrisons Malayava v. Union of India, AIR 20 C reme

Court held that Tea is not foodstuff.

* Evenin a wider sense, foodstuffs will not include tea as tea either in t leaves or in
the form of beverage, does not go into the preparation of food preper e it more palatable
and digestible.

* Tealeaves are not eaten. Tea is a beverage produced by st e es or buds of the tea
plants in the boiled water. <

*  Such teais consumed hot or cold for its flavour, tast its y as a stimulant. The
stimulating effect is caused by the presence of caf; % Tea neither nourishes the body
nor sustains nor promotes its growth.

* |t does not have any nutritional value. It does n mation of enzymes nor does it enable

anabolism. Tea or its beverage does no o theypreparation of any foodstuff. In common
parlance, anyone who has taken tea wo otisay that he has taken or eaten food.

» Thus, teais not a food. :%




CHAPTER : 14 REAL ESTATE REGUILATION AND
DEVELOPMENT I AW

OBJECTIVE & ADVANTAGES OF THE ACT

Question : 1 (June 2021)

Explain the objects and reasons for which the Real Estate (Regulation and Developm@nt)\Act, 2016
has been enacted. (3 marks)

Answer :

The objects and reasons for which Real Estate (Regulation and Development) Act,2016 has been
framed are as under:

(a) Toregulate and promote the real estate sector,

(b) To ensure sale of plot, apartment or building, as.the'ease may be, or sale of real estate project,
in an efficient and transparent manner.

(c) To protect the interest of consumers in the real estate sector.

Question : 2 (Dec 2021)

State the objects and r&asons forpvhich Real Estate (Regulation and Development) Act, 2016 has
been framed.

(3 marks)

Answer.:

Thewebjects and reasons for which Real Estate (Regulation and Development) Act,2016 has been
framed are as under:

(d) Toregulate and promote the real estate sector.

(e) To ensure sale of plot, apartment or building, as the case may be, or sale of real estate project,
in an efficient and transparent manner.

(f) To protect the interest of consumers in the real estate sector.




Question : 3 (June 2023)

Discuss the aims and advantages for which Real Estate (Regulation and Development) Act, 2016
(RERA) was enacted.

(3 marks)

Answer :

Real Estate (Regulation and Development) Act, 2016 which aims at protecting thedfig &
interests of consumers and promotion of uniformity and standardization of busine actices and
transactions in the real estate sector. It attempts to balance the interests of,con d
promoters by imposing certain responsibilities on both. It seeks to establi try of

information between the promoter and purchaser, transparency of ¢ nditions, set
minimum standards of accountability and a fast-track dispute resm% echanism.

Advantages of the Act are as under: <
* Increased FDI

* Customer management

* Timely completion of the project

* Project planning

» Transparency \
*  Reduction in litigation. %

Explain t %tures of the Real Estate (Regulation and Development) Act, 2016.

A :

The Salient Features of the Real Estate (Regulation and Development) Act, 2016 are as under:

* Establish the Real Estate Regulatory Authority for regulation and promotion of the real estate
sector.

* Ensure sale of plot, apartment of building, as the case may be, or sale of real estate project, in an
efficient and transparent manner.




* Ensure protection the interest of consumers in the real estate sector.

* Establish an adjudicating mechanism for speedy dispute redressal and also to establish the
Appellate Tribunal to hear appeals from the decisions, directions or orders of the Real Estate
Regulatory Authority (RERA).

* Regulates transactions between buyers and promoters of residential real estate projects.

*  Establishes state level regulatory authorities called Real Estate Regulatory Authorities (RERAS).

* Residential real estate projects, with some exceptions, need to be registered with RERAs.

*  Promoters cannot book or offer these projects for sale without registering them. Real estate
agents dealing in these projects also need to register with RERAs.

* Registration of the project, the promoter must upload details of the project on the website of
the RERA.

* These include the site and layout plan, and schedule for completion of the real estate project.

*  Amount collected from buyers for a project must be maintained in a separatebankaeeount and
must only be used for construction of that project.

IMPORTANT DEFINATIONS

Question : 5 (June 2024, Old Syllabus)

Distinguish between: Apartment and Building undenRéal‘Estate (Regulation and Development) Act,
2016

(3 marks)
Answer :

Apartment

According to Sectionf2(e) of the Real Estate (Regulation and Development) Act, 2016 “Apartment”
whether called\block, chamber, dwelling unit, flat, office, showroom, shop, godown, premises, suit,
tenement, unitiortby any other name, means a separate and self-contained part of any immovable
propértynineluding.one or more rooms or enclosed spaces, located on one or more floors or any part
theréof,.in a\building or on a plot of land, used or intended to be used for any residential or
commercial use such as residence, office, shop, showroom or godown or for carrying on any
business, occupation, profession or trade, or for any other type of use ancillary to the purpose
specified.

Building

According to Section 2(j) of the Real Estate (Regulation and Development) Act, 2016 “Building”
includes any structure or erection or part of a structure or erection which is intended to be used for




residential, commercial or for the purpose of any business, occupation, profession or trade, or for
any other related purposes.

Question : 6 (Dec 2022)

Distinguish between: Carpet area and common area.

(3 marks)
Answer :

Carpet area
According to the Section 2(k) Real Estate (Regulation and Development) Act»2016:

“Carpet area” means the net usable floor area of an apartment, excluding the area covered by the
external walls, areas under services shafts, exclusive balcony or verandah area and exclusive open
terrace area, but includes the area covered by the internalpartition walls of the apartment.

Common areas

According to the Section 2(n) Real Estate (Regulation and Development) Act, 2016:

“Common areas” means

(i) the entire land for the real estate project or where the project is developed in phases and
registration under this%Act isssought for a phase, the entire land for that phase;

(i) the stair casestlifts, staircase and lift lobbies, fire escapes, and common entrances and exits of
buildings;

(iii) the commen'basements, terraces, parks, play areas, open parking areas and common storage
spaces;

(iw). the'premises for the lodging of persons employed for the management of the property including
accommodation for watch and ward staffs or for the lodging of community service personnel;

(v) installations of central services such as electricity, gas, water and sanitation, air-conditioning and
incinerating, system for water conservation and renewable energy;

(vi) the water tanks, sumps, motors, fans, compressors, ducts and all apparatus connected with
installations for common use;

(vii) all community and commercial facilities as provided in the real estate project;




(viii) all other portion of the project necessary or convenient for its maintenance, safety, etc., and in
common use.

Question : 7 (Dec 2024, Old Syllabus)

Define ‘Internal Development works’ and ‘External Development works’ under the Real Estate
(Regulation and Development) Act, 2016.

Internal development works

According to the Section 2(zb) Real Estate (Regulation and Developme@ :

“Internal development works” means roads, footpaths, water -% ers, drains, parks, tree
planting, street lighting, provision for community buildings and for treatment and disposal of sewage
er vation, energy management,

e.such as educational health and
efit, as per sanctioned plans.

and sullage water, solid waste management and disposa
fire protection and fire safety requirements, social inf
other public amenities or any other work in a project f

External Development Works
According to the Section 2(w) Real Estate,( ation and Development) Act, 2016:

“External Development Works” in roads and road systems landscaping, water supply, sewage
and drainage systems, electkic ply'transformer, sub-station, solid waste management and
disposal or any other workiwhich'may have to be executed in the periphery of, or outside, a project
for its benefit, as may under the local laws.

\concept of ‘Appropriate Government’ as stated in section 2(g) of the Real Estate
e ion and Development) Act, 2016.

(3 marks)
Answer :

Section 2(g) of the Real Estate (Regulation and Development) Act defines ‘appropriate Government’
to mean as follows:




for the Union territory without Legislature the Central Government
for the Union territory of Puducherry the Union territory Government
for the Union territory of Delhi the Central Ministry of Urban Development
for the State the State Government

PROJECTS EXEMPT FROM THE AMBIT OF THE ACT

Question : 9 (June 2021)

Which project do not require registration under the Real Estate (Regulation and D g@ct,

2016?
(3 marks) Q
Answer : : Q

The following projects do not require to be registered eal Estate (Regulation and
Development) Act, 2016

(a) area of land proposed to be developed'does ot exceed 500 Sq. Meters or No. of
apartments proposed to be develo s not'exceed eight inclusive of all phases:

Provided that, if the appropriate ment considers it necessary, it may, reduce the
threshold below five hundréd,s¢ eters or eight apartments, as the case may be,
inclusive of all phase or on from registration under this Act;

(b) where the promoter has rec mpletion certificate for a real estate project prior to
commencement of thisiAct;

(c) for the purpose of renoyation or repair or re-development which does not involve marketing,
advertising s% ew allotment of any apartment, plot or building, as the case may be, under
0j

the real t.
\ June 2025

A housing scheme project was launched by ABC Ltd. in 2015, which is still ongoing and has not
received a completion certificate. On 1.5.2016, the Real Estate (Regulation and Development) Act,
2016 (RERA Act) came into force. ABC Ltd. now wants to register this project with the Real Estate
Regulatory Authority under the RERA Act. Advise ABC Ltd. whether it can register this project. Also,
state which projects are exempt from the ambit of the RERA Act.

(5 marks)




* Inthe case of M/s. Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP & Ors. etc, the
Supreme Court of India observed that from the scheme of the Act 2016, its application is
retroactive in character and it can safely be observed that the projects already completed or to
which the completion certificate has been granted are not under its fold and therefore, vested
or accrued rights, if any, in no manner are affected.

* Atthe same time, it will apply after getting the ongoing projects and future projects registered
under Section 3 to prospectively follow the mandate of the Act 2016.

* So, ABC Ltd. can register for this project as the completion certificate has not received yet.

Projects exempt from the ambit of the Act
The following projects do not require to be registered under the Act:

(a) area of land proposed to be developed does not exceed 500 Sq. Méters or No\6f
apartments proposed to be developed does not exceed eight inclusive ‘of all phases:

Provided that, if the appropriate Government considers it necessahy, it may, reduce the
threshold below five hundred square meters or eight apartments, as the case may be,
inclusive of all phases, for exemption from registration under this Act;

(b) where the promoter has received completion certificate foraseal estate project prior to
commencement of this Act;

(c) for the purpose of renovation or repair or,re~development which does not involve marketing,
advertising selling or new allotment of any apartment, plot or building, as the case may be, under
the real estate project.

APPLICATION FOR REGISTRATION OF REAL ESTATE PROJECTS

What is the praecedure for registration of a real estate project with the Regulatory Authority?

(3 marks)
Answer :

As per section 4 of the every promoter shall make an application to the Authority for registration of
the real estate project in such form, manner, within such time and accompanied by such fee as may
be specified by the regulations made by the Authority.




> Step 1 Applicant has to file an application for registration with RERA in prescribed form along
with prescribed fees and documents.

> Step 2 Application for registration must be either approved or rejected within a period of 30
days from the date of application by the RERA.

» Step 3 On successful registration, the promoter of the project will be provided with a
registration number, a login id and password for the applicant.

EUNCTIONS OF REAL ESTATE AGENTS

Question : 12 (Dec 2020)

Discuss the functions of Real Estate Agent under the Real Estate (Regulatien‘and Development) Act,
2016.

(3 marks)
Answer :

* According to Section 10 of the Real Estate (Regulation and Development) Act, 2016, Every real
estate agent which is not registered withithe*Authority shall not facilitate the sale or purchase of
any plot, apartment or building, as the case'may’be, in a real estate project or part of it, being
sold by the promoter in any planhing area.

* So, firstly they require to registerthemselves with the authority under section 9 of the Act.

* Every real estate agent maintaihs and preserves such books of account, records and documents
as may prescribed.

* Everyreal estate agent'not*to involve himself in any unfair trade practices, namely:

i.  the practice'of making any statement, whether orally or in writing or by visible
representation 'which -
a. ‘falsely represents that the services are of a particular standard or grade;
besrepresents that the promoter or himself has approval or affiliation which such
promoter or himself does not have;
c. makes a false or misleading representation concerning the services.

ii. permitting the publication of any advertisement whether in any newspaper or otherwise of
services that are not intended to be offered.

* Every real estate agent shall facilitate the possession of all the information and documents, as

the allottee, is entitled to, at the time of booking of any plot, apartment or building, as the case
may be and discharge such other functions as may be prescribed.




NO DEPOSIT/ADVANCE TO BE TAKEN BY PROMTER WITHOUT FIRST ENTERING INTO AGREEMENT
EOR SALE

Question : 13

XYZ Developers collected 90% of the total consideration from allottees before completing the
project. The buyers alleged violation of the RERA Act. Examine the validity of their claim.

(3 marks)
Answer :

Provision of Law:

According to Section 13, a promoter shall not accept a sum moresthan ten per cent of the cost of the
apartment, plot, or building as the case may be, as an advance paymentsor an application fee, from a
person without first entering into a written agreement for sale with,stich person and register the
said agreement for sale, under any law for the time beifgiinforee.

The agreement for sale shall be in such form as may be prescribed and shall specify the particulars of
development of the project including the construction,of building and apartments, along with
specifications and internal development wotks and external development works, the dates and the
manner by which payments towards thé&eost'ofithe apartment, plot or building, as the case may be,
are to be made by the allottees and the date on which the possession of the apartment, plot or
building is to be handed over, the'rates of interest payable by the promoter to the allottee and the
allottee to the promoter in case of default, and such other particulars, as may be prescribed.

Conclusion/Analysis:

As per the provisions’stated above, XYZ Developers has violated the law and the buyers claim is valid
under law,

RETURN OF AMOUNT & COMPENSATION

Question : 14 (June 2024)

Rajeev booked a Flat in a housing scheme named ‘Alpha Tower’ Launched by Alpha Pvt. Ltd. by

paying the booking amount and executing the ‘Buyer’s Agreement’. As per the Buyer's Agreement’,
Flat was to be delivered with 3 years of the Agreement but the promoters of the Company failed to
deliver the Flat even after 5 years. Rajeev wants to withdraw from the project and wants the refund




of amount paid. Discuss as per the provisions of Real Estate Regulation and Development Law
whether Rajeev can withdraw from the Project?

(5 marks)
Answer :

Provision of Law:

Section 18(1) of the Real Estate Regulation and Development Act, 2016 provides that if the promoter
fails to complete or is unable to give possession of an apartment, plot or building,

(a) in accordance with the terms of the agreement for sale or, as the case may be, duly completed by
the date specified therein; or

(b) due to discontinuance of his business as a developer on account of suspension or revocation of
the registration under this Act or for any other reason,

* he shall be liable on demand to the allottees, in case the allottee,wishes to withdraw from the
project, without prejudice to any other remedy available, toketurin the amount received by him
in respect of that apartment, plot, building, as the case,may be, with interest at such rate as may
be prescribed in this behalf including compensatian in‘the,manner as provided under this Act.

*  Provided that where an allottee does not intefid to Withdraw from the project, he shall be paid,
by the promoter, interest for every month of delay, till the handing over of the possession, at
such rate as may be prescribed.

* The promoter shall compensate thewallottees in‘case of any loss caused to him due to defective
title of the land, on which the préject is\being developed or has been developed, in the manner
as provided under this Act, and the'claim for compensation under this subsection shall not be
barred by limitation provided tndernany law for the time being in force.

* If the promoter fails tordischarge any other obligations imposed on him under this Act or the
rules or regulations made thereunder or in accordance with the terms and conditions of the
agreement for sale, heshallsbe liable to pay such compensation to the allottees, in the manner
as provided yunder thisAct.

Conclusion/Analysis:

In thelight of above provision Rajeev can withdraw from the Project. If he does not wish to
withdraw from the project, he shall be paid Interest for every month of delay, till the possession is
handed over to him. He shall also be compensated for any loss caused to him as stated above.

Question : 15 (Dec 2024)

“Neev Builders” launched a luxury housing project, issued a prospectus and advertised that these
spacious apartments would have scenic views and all the global amenities. Umesh was impressed by
this advertisement and made advance payment to book an apartment. However, later discovered




several significant disparities and amenities from the promises made in the advertisement. Umesh
wants to withdraw from the project.

Answer the following questions as per the provisions of Real Estate (Regulation andDevelopment)
Act, 2016:

(i) Explain the obligations of Neev Builders regarding veracity of the advertisement or prospectus.
(ii) Can Umesh withdraw from the project?

(2+3=5 marks)

Answer : &

Provision of Law:

(i) Where any person makes an advance or a deposit on the basis of th tion contained in the
notice advertisement or prospectus, or on the basis of any model apartment, plot or building, as the
case may be, and sustains any loss or damage by reason of an nco alse statement included
therein, he shall be compensated by the promoter in the mannekas provided under the Real Estate
(Regulation and Development) Act, 2016.

(i) If the person affected by such incorrect, false\statement contained in the notice, advertisement
or prospectus, or the model apartment, plotier building, as the case may be, intends to withdraw
from the proposed project, he shall b is entire investment along with interest at such
rate as may be prescribed and the compen n in the manner provided under the Real Estate
(Regulation and Development)

Conclusion/Analysis:
In view of the abave, U%n withdraw from the project. Neev Builders have to compensate any

loss sustained b sh.

SO\

RIGHTS AND DUTIES OF ALLOTTEES

N

Explain the rights and duties of allotees under Real Estate (Regulation and Development) Act, 2016.

(3 marks)

Answer :




Section 19 of the Real Estate (Regulation & Development) Act, 2016 provides for the various rights
and duties of the allottees.

It states that:

1. The allottee shall be entitled to obtain the information relating to sanctioned plans, layout plans
along with the specifications, approved by the competent authority and such other information as
provided in the Act or the rules and regulations made thereunder or the agreement for sale signed
with the promoter.

2. The allottee shall be entitled to know stage-wise time schedule of completion of the project,
including the provisions for water, sanitation, electricity and other amenities and services as agreed
to between the promoter and the allottee in accordance with the terms and conditiéns ‘of the
agreement for sale.

3. The allottee shall be entitled to claim the possession of apartment, plot ogbuilding, as'the case
may be, and the association of allottees shall be entitled to claim the possession 6f the common
areas, as per the declaration given by the promoter.

4. The allottee shall be entitled to claim the refund of amount paid‘alongwith interest at such rate
as may be prescribed and compensation in the manner as provided under the Act, from the
promoter, if the promoter fails to comply or is unable to givéypossession of the apartment, plot or
building, as the case may be, in accordance with the tefms of agreement for sale or due to
discontinuance of his business as a developer on agéount of'suspension or revocation of his
registration under the provisions of the Act or the rules orrégulations made thereunder.

5. The allottee shall be entitled to have the necessary documents and plans, including that of
common areas, after handing over the physical possession of the apartment or plot or building as
the case may be, by the promoter.

6. Every allottee, who has enterediinto'anagreement for sale to take an apartment, plot or building
as the case may be, shall be responsible to make necessary payments in the manner and within the
time as specified in the said agreement for sale and shall pay at the proper time and place, the share
of the registration charges, municipal taxes, water and electricity charges, maintenance charges,
ground rent, and other charges, if any.

7. The allottee shall be liable to pay interest, at such rate as may be prescribed, for any delay in
payment tewards any amount or charges to be paid under sub-section (6).

8. Thé&obligations«ef the allottee under sub-section (6) and the liability towards interest under sub-
section, (%) may be reduced when mutually agreed to between the promoter and such allottee.

9. Every allottee of the apartment, plot or building as the case may be, shall participate towards the
formation of an association or society or cooperative society of the allottees, or a federation of the
same.

10. Every allottee shall take physical possession of the apartment, plot or building as the case may
be, within a period of two months of the occupancy certificate issued for the said apartment, plot or
building, as the case may be.

11. Every allottee shall participate towards registration of the conveyance deed of the apartment,
plot or building, as the case may be, as provided under sub-section (1) of section 17 of this Act.




Question : 17 (June 2022)

What are the rights of the allottees under the Real Estate (Regulation & Development) Act, 20167

(4 marks)
Answer :

Section 19 of the Real Estate (Regulation & Development) Act, 2016 provides for the variouswights
and duties of the allottees.

It states that:

1. The allottee shall be entitled to obtain the information relating to sanctioned plans, layout plans
along with the specifications, approved by the competent authority and'such other information as
provided in the Act or the rules and regulations made thereundér ok the agreement for sale signed
with the promoter.

2. The allottee shall be entitled to know stage-wise time.schedule of completion of the project,
including the provisions for water, sanitation, electricity andyother amenities and services as agreed
to between the promoter and the allottee in accordancenwith the terms and conditions of the
agreement for sale.

3. The allottee shall be entitled to claimthe pessession of apartment, plot or building, as the case
may be, and the association of allottees shall*be entitled to claim the possession of the common
areas, as per the declaration given’by,the promoter.

4. The allottee shall be entitledite,claim the refund of amount paid along with interest at such rate
as may be prescribed and compenSation in the manner as provided under the Act, from the
promoter, if the promater fails to,comply or is unable to give possession of the apartment, plot or
building, as the case may\behin accordance with the terms of agreement for sale or due to
discontinuance«wfhissbusiness as a developer on account of suspension or revocation of his
registration dndertheprovisions of the Act or the rules or regulations made thereunder.

5. The allottee shallbe entitled to have the necessary documents and plans, including that of
commen areas,after handing over the physical possession of the apartment or plot or building as
the ease.mayrbe, by the promoter.

6y Evety allottee, who has entered into an agreement for sale to take an apartment, plot or building
as the case may be, shall be responsible to make necessary payments in the manner and within the
time as specified in the said agreement for sale and shall pay at the proper time and place, the share
of the registration charges, municipal taxes, water and electricity charges, maintenance charges,
ground rent, and other charges, if any.

7. The allottee shall be liable to pay interest, at such rate as may be prescribed, for any delay in
payment towards any amount or charges to be paid under sub-section (6).




8. The obligations of the allottee under sub-section (6) and the liability towards interest under sub-
section (7) may be reduced when mutually agreed to between the promoter and such allottee.

9. Every allottee of the apartment, plot or building as the case may be, shall participate towards the
formation of an association or society or cooperative society of the allottees, or a federation of the
same.

10. Every allottee shall take physical possession of the apartment, plot or building as the case may
be, within a period of two months of the occupancy certificate issued for the said apartment, plot or
building, as the case may be.

11. Every allottee shall participate towards registration of the conveyance deed of the apastment,
plot or building, as the case may be, as provided under sub-section (1) of section 17 of this Act.

REAL ESTATE REGULATORY AUTHORITY

Question : 18 (Dec 2020)

What are the duties and functions of Real Estate Regulatory Authority?

(3 marks)
Answer :

The duties and functions of the Real EstateRegulatory Authority shall include:

* toregister and regulate real‘estate projects and real estate agents registered under the Act;

* to publish and maiataima website of records, for public viewing, of all real estate projects for
which registration has been given, with such details as may be prescribed, including information
provided inghe application for which registration has been granted;

* to maintain a'database, on its website, for public viewing, and enter the names and photographs
of promoters as defaulters including the project details, registration for which has been revoked
or have been penalised under this Act, with reasons therefor, for access to the general public;

* «to maihtaifa database, on its website, for public viewing, and enter the names and photographs
ofireallestate agents who have applied and registered under this Act, with such details as may be
preseribed, including those whose registration has been rejected or revoked;

* “tofix through regulations for each areas under its jurisdiction the standard fees to be levied on
the allottees or the promoter or the real estate agent, as the case may be;

* toensure compliance of the obligations cast upon the promoters, the allottees and the real
estate agents under the Act and the rules and regulations made thereunder;

* toensure compliance of its regulations or orders or directions made in exercise of its powers
under the Act;

* to perform such other functions as may be entrusted to the Authority by the appropriate
Government as may be necessary to carry out the provisions of the Act.




Question : 19 (June 2019)

Explain the functions of ‘Real Estate Regulatory Authority’ under the Real Estate (Regulation and
Development) Act, 2016.

(3 marks)

Answer :

The functions of “Real Estate Regulatory Authority” under the Real Estate (Regulationand
Development) Act, 2016 are:-

* toregister and regulate real estate projects and real estate agents registered under the Act;

* to publish and maintain a website of records, for public viewing, of‘allkeal estate projects for
which registration has been given, with such details as may be prescribed, including information
provided in the application for which registration has beenigranted;

* to maintain a database, on its website, for public viewing, and,enter the names and photographs
of promoters as defaulters including the project details, registration for which has been revoked
or have been penalised under this Act, with reasons therefor, for access to the general public;

* to maintain a database, on its website, for public viewing, and enter the names and photographs
of real estate agents who have applied and registered under this Act, with such details as may be
prescribed, including those whose registration,has been rejected or revoked;

* tofix through regulations for each.areas under its jurisdiction the standard fees to be levied on
the allottees or the promoter or'the real.estate agent, as the case may be;

* to ensure compliance of the @bligationseast upon the promoters, the allottees and the real
estate agents under the A¢tandithe rules and regulations made thereunder;

* toensure compliance ©f its regulations or orders or directions made in exercise of its powers
under the Act;

* to perform such other functions as may be entrusted to the Authority by the appropriate
Government as may be necessary to carry out the provisions of the Act.

POWERS OF TRIBUNAL

Question : 20

Mr. Sharma, an allottee, approached the Real Estate Appellate Tribunal against the decision of the
Regulatory Authority. Explain whether the appeal is maintainable and within what time limit under
the Real Estate Regulation and Development (RERA) Act, 2016.




Answer :

*  Section 44 of the Act deals with application for settlement of disputes and appeals to Appellate
Tribunal.

* |t provides that the appropriate Government or the competent authority or any person
aggrieved by any direction or order or decision of the Authority or the adjudicating officer may
prefer an appeal to the Appellate Tribunal.

* Every appeal made to the Appellate Tribunal shall be preferred within a period of sixty days from
the date on which a copy of the direction or order or decision made by the Authority ox'the
adjudicating officer is received by the appropriate Government or the competent authority or
the aggrieved person and it shall be in such form and accompanied by such fee, @5"may be
prescribed.

* The Appellate Tribunal may entertain any appeal after the expiry of sixty days ifiit is satisfied
that there was sufficient cause for not filling it within that period. On reteipt ‘of\an‘appeal, the
Appellate Tribunal may after giving the parties an opportunity of beingheard, pass such orders,
including interim orders, as it thinks fit.

* The Appellate Tribunal shall send a copy of every order made by it te,the parties and to the
Authority or the adjudicating officer, as the case may be.

* The appeal shall be dealt with by it as expeditiously aspossible and endeavour shall be made by
it to dispose of the appeal within a period of sixty daysifrom the date of receipt of appeal.

* Provided that where any such appeal could not,be dispesed of within the said period of sixty
days, the Appellate Tribunal shall record its reasons‘in writing for not disposing of the appeal
within that period.

* The Appellate Tribunal may, for the purpese‘of examining the legality or propriety or correctness
of any order or decision of the Auth@rity or the adjudicating officer, on its own motion or
otherwise, call for the records rélevant'to deposing of such appeal and make such orders as it
thinks fit.

Question : 21 (Dec 2024)

Briefly explain theYpowers of Tribunal established under Real Estate (Regulation and Development)
Act, 20166

(3 marks)

Answer :

According to Section 53 of the Real Estate (Regulation and Development) Act, 2016 the Powers of
Tribunal are as follows:




1. The Appellate Tribunal shall not be bound by the procedure laid down by the Code of Civil
Procedure, 1908 but shall be guided by the principles of natural justice.

2. Subject to the provisions of this Act, the Appellate Tribunal shall have power to regulate its own
procedure.

3. The Appellate Tribunal shall also not be bound by the rules of evidence contained in the Indian
Evidence Act, 1872.

4. The Appellate Tribunal shall have, for the purpose of discharging its functions under this Act, the
same powers as are vested in a civil court under the Code of Civil Procedure, 1908 in respectsof the
following matters, namely:

(a) summoning and enforcing the attendance of any person and examining him on oath
(b) requiring the discovery and production of documents;

(c) receiving evidence on affidavits;

(d) issuing commissions for the examinations of witnesses or documents;

(e) reviewing its decisions;

(f) dismissing an application for default or directing it ex parte; and

(g) any other matter which may be prescribed.

5. All proceedings before the Appellate Tribunal shall hexdeemed to be judicial proceedings within
the meaning of sections 193, 219 and 228 for the purposes of section 196 of the Indian Penal Code,
and the Appellate Tribunal shall be deemed'to be'civil court for the purposes of section 195 and
Chapter XXVI of the Code of Criminal Proecedure1973.

ROLE OF COMPANY SECRETARIES

Question : 22 (June 2024, Old.Syllabus)

‘Company Secketaries are a one stop professional advisory services for Real Estate Projects’.
Comment i thejcontext of Real Estate (Regulation and Development) Act, 2016.

(@marks)
Answer :

Company Secretaries holding Certificate of Practice by becoming an expert in the Real Estate
(Regulation and Development) Act, 2016 can indulge in providing advice in respect of:

* Financial Advisory Services;
* Various applicable provision particular on real estate project;




Registration and extension procedure of real estate project with competent authority;
Various obligation, functions and duties of promoter in a real estate project;

Penal Provisions under the Act;

Funding Options for Real Estate Project;

Taxation aspects for Real Estate Project;

Legal & Regulatory Compliances.




CHAPTER : 15 INTELLECTUAL PROPERTY RIGHTS

NEED OF INTELLECTUAL PROPERTY

Question : 1

Discuss the need of Intellectual Property Protection Laws in India.

(5 marks)
Answer :

* Every invention involves labour, time, and resources. The length,of each‘project varies
substantially. It could be anything from a few seconds to a few years!

* A certain amount of actual money is also necessary far any creative endeavour, along with
education or knowledge of course. Any creative professionakmaking all of these investments is
making a significant one.

* Therefore, it is important to acknowledge and henoura‘creator’s intellectual works. The word
“intellectual property” did not become eommon usage until the 19th century, despite the fact
that many of the legal rules governing intellectual property rights have developed over
centuries.

* It wasn’t until the latter half ofsthe'20th century that it spread throughout much of the world. In
1967, the World Intellectual Property‘@rganization (WIPO) was founded as a UN body. Since
then, the phrase has gained, significant traction in the US.

* Acomprehensive interhational system for defining, safeguarding, and upholding intellectual
property rights exists:

* It consists of multilateral treaty systems as well as international organisations like the European
Union, World Trade Organization, World Intellectual Property Organization, World Customs
Organizatien, ahd'Ynited Nations Commission on International Trade Law (UNCITRAL).

WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)

Question : 2

The World Intellectual Property Organization works to advance the growth and application of the
global intellectual property system. Explain.

(3 marks)




Answer :

The World Intellectual Property Organization works to advance the growth and application of the
global intellectual property system by:

* Services - run systems which make it easier to obtain protection internationally for patents,
trademarks, designs and appellations of origin; and to resolve IP disputes.

* Law - develop the international legal IP framework in line with society’s evolving needs.

* Infrastructure - build collaborative networks and technical platforms to share knowledge,and
simplify IP transactions, including free databases and tools for exchanging informatian.

* Development - build capacity in the use of IP to support economic development.

TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS (TRIPS)

Question : 3 (Dec 2024)

What are main topics addressed by Trade Related Aspectstefintéllectual Property Rights (TRIPS)
Agreements?

(5 marks)
Answer :

The TRIPS Agreement addkessesfive tain topics:

* How general rules and fundamental ideas of the global trading system apply to international
intellectual property?

*  What are,the'minimum protection criteria for intellectual property rights that members should
offer?

*  WHat'mechanisms should members offer to defend those rights in their home countries?

* _ Specific interimframework for resolving intellectual property disputes between WTO members
inorder to implement TRIPS requirements.

. Special transitional arrangements for the implementation of TRIPS provisions.

INDUSTRIAL PROPERTY

Question : 4 (Dec 2023)




What is meant by an Industrial property under the Intellectual Property Rights?

(5 marks)
Answer :

* The expression ‘Industrial Property’ is sometimes misunderstood as relating to movable or
immovable property used for industrial production.

* However, industrial property is a kind of intellectual property and relates to creation ‘of human
mind, e.g., inventions and industrial designs.

* Simply stated, inventions are new solutions to technological problemsypand industrial designs are
aesthetic creations determining the appearance of industrial products.

* In addition, industrial property includes trademarks, servicé”marks, commercial names and
designations, including indications of source and appellations of origin, and the protection
against unfair competition.

* The term ‘Industrial Property’ may not appéar entirely Togical in the sense that the inventions
are only concerned with the industry. Imother words, the inventions are exploited in industrial
plants while the trademarks, service,marksytrade names and service names are concerned with
both the commerce as well as industry.

*  Notwithstanding the lack of logic, thisterm has acquired a meaning which clearly covers
inventions as well as other marks:

* The Paris Conventiontalsexecognised industrial property to cover patent, trademark, service
mark, trade names, utility’'models, industrial designs, indication of source and appellations of
origin and the repression of unfair competition.

* Hence, industrial property right is a collective name for rights referring to the commercial or
industrial activities of a person.

* These activities may include the activities of industrial or commercial interests. They may be
called inventions, creations, new products, processes of manufacture, new designs or model and
a distinctive mark for goods etc.

* Aperson’s commercial or industrial activities are covered by a group of rights known as
industrial property rights. The actions of commercial or industrial interests may be among these

activities.

* They can be referred to as inventions, creations, new products, manufacturing methods, new
designs or models, and distinguishing marks for commodities, among other terms.




PATENT

A patent is a monopoly award that gives the inventor control over the output. Critically Examine.

(3 marks)
Answer :

* Apatentis a monopoly award that gives the inventor control over the'eutpttandyup to a
certain point in the demand curve, the price of the patented goods:

* The patent system’s primary economic and commercial justification,isithat it encourages
investment in industrial innovation. The upkeep and expansion‘ef a country’s stock of valuable,
transferable, and industrial assets are both facilitated by innevativetechnologies.

* Aninnovation, such as a product or a technique that gives a novel approach to a problem or a
new technical solution, is given an exclusive right known‘as awpatent. An invention is the concept
for creating a novel and practical product, process,‘or substance.

*  Without the permission of the patent holdér, thefinnovation cannot be made, utilised,
disseminated, or sold for a profit. For the duration that the invention is shielded by a patent, the
patent holder has the authority to decide,who may or may not use the invention.

* The owner of the patent may provide another’party a licence to exploit the innovation under
mutually agreeable terms.

* Additionally, he has the optionto transfer ownership of the patent to the buyer of the right to
use the innovation.

* From the day the patent application was submitted, the patent is valid for 20 years. After a
patent expires, the inventien'is no longer protected and becomes part of the public domain,
meaning thatithe ownér no longer has the sole right to use the invention.

TRADE MARK

Question : 6 (June 2024)

What is meant by Trade Mark under the Intellectual Property Rights?

(5 marks)

Answer :




Trade Mark

* Atrade mark tries to safeguard both the interests of the trader and the customer by
differentiating the items of one manufacturer or trader from comparable goods of others.

* Atrademark can be any combination of words, characters, numbers, symbols, or devices
showing images of people, animals, or both.

* Atrademark acts as an effective form of advertising for the goods and their quality since it
denotes the relationship between the merchant and the items during the course of commerce.

* The goal of trademark law is to give businesses the ability to acquire an exclusive right to use,
share, or assign a mark by registering their mark.

* Similar to this, service marks set one company’s services apart from those of other companies,
Like inventions and industrial designs, it is patentable. Various combinations of Wwordsyletters,
numbers, symbols, drawings, images, and even sounds can be used as a tradémark?

* These are typically registered for seven years, but by reapplying, they can bexenewed
indefinitely. It guarantees the owner of the mark the sole right to use it tédistinguish products
or services, or to grant another person permission to use it in exchange for‘payment.

* Because of the nature and quality of the goods or service, which:arexdenoted by its distinctive
trademark, it aids consumers in recognising and purchasing.it.

TRADE SECRETS

Question : 7 (Dec 2024)

A food and beverage company waints tegrotect its unique recipe under Trade Secrets law. Can they
do so? Explain the concept of ‘Trade Seerets” with examples. State the duration and conditions for
preservation of the trade secrets:

(5 marks)
Answer :

Trade Secret

e Atrade secret is a method, practise, procedure, design, instrument, pattern, or collection of
information that is not widely known or easily discoverable and through which a company might
gain a competitive edge over rivals or clients.

* Anenterprise may gain a competitive edge from secret business information.

* Sales techniques, distribution strategies, consumer profiles, marketing plans, client and supplier
lists, production procedures, and advertising strategies are all examples of trade secrets.

* Atrade secret can be preserved indefinitely, but there must be a significant amount of secrecy,
making it difficult to obtain the information unless inappropriate means are used.




» As per the provisions stated above, Yes, they can do so.
NATIONAL INTELLECTUAL PROPERTY RIGHTS POLICY

Question : 8 (June 2025)

The main goals on which National Intellectual Property Right Policy has focused are mainl
encourage innovation, enhance the business climate and commercially utilize intellectual property
Comment.

(5 marks)

The National Intellectual Property Policy outlines seven goals that are ined with actions
that must be taken by the designated nodal Ministry or DepartmeQ

The goals are briefly discussed below: <

i. IPR Awareness: Outreach and Promotion - To crea awareness about the economic,
social and cultural benefits of IPRs among all sect iety.

interests of rights owners with larger p
iv.  Administration and Management -
administration.
V. Commercialization of IPR - J s through commercialization.

Vi. Enforcement and Adjudic strengthen the enforcement and adjudicatory mechanisms
for combating IPR infringe
vii. Human Capital Development <\To strengthen and expand human resources, institutions and

capacities for teach g, research and skill building in IPRs.

\\§\Q~




HAPTER : 16 TAW REILATING TO PATENT

PATENTS

Question : 1 (June 2025)

Universal Drugs and Pharma Limited, a multinational pharmaceutical company, was inc d
and registered in Chennai. The company filed a patent application in India under the ts A
1970, for its cancer drug Glivec (Imatinib Mesylate). The application sought to pa a
crystalline form of imatinib mesylate, claiming it to be a new form with improv ailability and
efficacy. However, the Patent Controller of India rejected the application, statin drug did

not meet the criteria for patentability under Section 3(d) of the Patents A e’rejection was
based on the ground that Section 3(d) prohibits the patenting of new wn substances

unless they demonstrate enhanced therapeutic efficacy compared e'eriginal compound.
Universal Drugs and Pharma Ltd. challenged the decision befor S 2ctual Property Appellate
Board (IPAB), but the IPAB upheld the Patent Controller’s decisi

The company then filed an appeal before the SupremQ dia, raising the following key legal
issues:

Section 3(d) of the Indian Patents Act, 1970 hat the substance was already known but had
been presented in a new form?

e Whether the beta-crystalline form of imati% te qualifies for patent protection under

e Whether the patentability criterj ion 3(d) are consistent with international standards,

or whether they are excessively

In view of the above case study,\answer the following questions in accordance with the provisions of
the Indian Patent Act, 497

(i) What is mean Patent, what can be patented?

(ii) When mese d rypof a new form of a known substance will not to be treated as new
inventio ection 3(d) of the Patent Act, 1970?

\ ights of patentee under the Patent Act, 19707

atentability criteria under Section 3(d) in accordance with international standards?

ill Universal Drugs and Pharma Ltd. succeed in its arguments as per the provisions of the
Patents Act, 1970?

(2 marks each)

Answer (i)




* Section 2(1) (m) of the Patents Act, 1970, defines the term patent as to mean a patent for any
invention granted under Patents Act. Accordingly, a patent is a statutory right for an invention
granted for a limited period of time to the patentee by the Government, in exchange of full
disclosure of his invention for excluding others, from making, using, selling, importing the
patented product or process for producing that product for those purposes without his consent.

* Patent is a monopoly grant and it enables the inventor to control the output and within the
limits set by demand, the price of the patented products.

* Underlying economic and commercial justification for the patent system is that it acts as a
stimulus to investment in the Industrial innovation.

* Innovative technology leads to the maintenance of and increase in nations stock of valuable,
tradable and industrial assets.

* Aninvention relating either to a product or process that is new, involving inventijvé'step and
capable of industrial application can be patented.

* However, it must not fall into the categories of inventions that are non-patentable under section
3 and 4 of this Act.

Answer (ii)

* The mere discovery of a new form of a known substance which does not result in the
enhancement of the known efficacy of that substance o the mere discovery of any property or
mere new use for a known substance or of thel\merewse of a known process, machine or
apparatus unless such known process results in a hew product or employs at least one new
reactant;

e Explanation to clause (d) of the PatenrtAct, 1970 clarifies that salts, esters, polymorphs,
metabolites, pure form, particle size sisomers, mixtures of isomers, complexes, combinations
and other derivatives of known substanee shall be considered to be the same substance, unless
they differ significantly in‘prepéerties\with regard to efficacy.

Answer (iii

Section 48 of the\Patent Act, 1970 provides that subject to the other provisions contained in the
Patents'Actiand the conditions specified in section 47, a patent granted under the Act shall confer
upoen,thepatentee:

(a) '"Where the subject matter of the patent is a product, the exclusive right to prevent third
parties, who do not have his consent, from the act of making, using, offering for sale, selling
or importing for, those purposes that product in India.

(b) Where the subject matter of the patent is a process, the exclusive right to prevent third
parties, who do not have his consent, from the act of using that process, and from the act of
using, offering for sale, selling or importing for those purposes the product obtained directly
by that process in India.

A patentee enjoys the exclusive right to make and use the patented invention. The patentee also has
the right to assign the patent, grant licences, or otherwise deal with the patent, for any




consideration. These rights, created by statute, are circumscribed by various conditions and
limitations as prescribed under the Patents Act, 1970.

Answer (iv)

* The Trade Related Aspects of Intellectual Property Rights (TRIPS) agreement is essential for
facilitating intellectual property, trade settling intellectual property, trade disputes and giving
WTO members the freedom to pursue their own national goals.

* The Trips agreement is an attempt to put these rights under common international law and to
close the gap in how they are safeguarded and upheld globally.

* It provides minimal requirements to enforcement and protection of intellectual property owned
by citizen of other WTO members by each Government.

*  Accordingly, the Patent Act, 1970 including section 3(d) is in compliance with India’s
International obligation under Trips, as the law did not prevent the patenting of genuine
innovations but instead focused on preventing the patenting of minorimodifieation that did not
offer signific therapeutic benefits in this instant case.

Answer (v)

* Section 3(d) of the Patent Act, 1970 is the keyiissug,in this problem. It may be emphasized that
owner modifications of existing compoundSywould not qualify for Patent Protection unless they
demonstrate a significant enhancementjin‘therapeutic efficacy.

* The Universal Drugs and Pharma Ltd.. had\failed‘to prove that the new form of imatinib mesylate
provided a substantial increase in efficacy*¢compared to the original substance.

*  Further, public interest in enstifing‘affordable access to essential medicines outweighed the
interest of patent holdersy,otherwise patent of incremental innovations could lead to
monopolistic pricing and prevent affordable access to medicines, especially in the case of life-
saving drugs.

* Hence, the decision'giventhysthe Patent Controller and the Intellectual Property Appellate Board
refusing to grant patent protection to the Universal Drugs and Pharma Ltd. is correct.

* This case study i§ based upon Novartis AGL v/s Union of India, (2013) 6 SCC1 as decided by the
Supreme Ceurt of Mdia.

Questions.2\tJune 2024)

In the case of Bishwanath Prasad Radhey Shyam Vs. Hindustan Metal Industries, (1979) 2 SCC 511, it
was held by the Hon’ble Supreme Court of India that the object of Patent law is to encourage
scientific research, new technology and industrial progress. A limited-time grant of the only right to
own, use, or sell a patented method or product encourages the development of new commercially
useful inventions. The disclosure of the invention to the Patent Office, which becomes public domain
after a predetermined duration of the monopoly, is the cost of the monopoly grant. In Raj Prakash
Vs. Mangat Ram Choudhary AIR 1978 Delhi |, it was held that inventive creation, as is notable, is to




discover something or find something not found or found by anybody previously. It isn’t essential
that the invention ought to be anything confounded. The fundamental thing is that the creator was
first to embrace it. The main issue in this manner, is that each basic creation is asserted, as in the
form of novelty or new character, it will be considered as an invention and the cases & specifications
must be perused in that light.

Section 2(1) (ja) of the Patent Act, 1970 defines the term inventive step as to mean a feature of an
invention that involves technical advance as compared to the existing knowledge or having
economic significance or both that makes the invention not obvious to a person skilled in the art.
Section 6 of the Act provides that who can make an application for a patent for an inventio

Consider the above statements, answer the questions:

(i) What are the criteria for patenting the invention?

(i) Are mathematical or business methods, computer programs per se, or algori atentable?
Explain.

(iii) What can be Patented?
(iv) State any two advantages of patent.

(v) Ramchand invented a medicine and was about to apply for a‘patent. However, he passed away
before applying. Can his legal representative apply for the

(2 marks each) Q
Answer : ®

Answer (i

An invention is patentabl bj r if it meets the following criteria -
* It should be novel.

* |t should havefinventive step or it must be non-obvious.
* |tshould be le of Industrial application.
e |tsho t attraet'the provisions of section 3 and 4 of the Patents Act, 1970.

@\(

Section 3 of the Patent Act 1970 provides a list in which certain inventions are not patentable.
Mathematical or business methods, computer programs per se, or algorithms is not considered an
invention as per Section 3(k) of the Act and thus, not patentable.

Answer (iii)




An invention relating either to a product or process that is new, involving inventive step and capable
of industrial application can be patented. However, it must not fall into the categories of inventions
that are non- patentable under sections 3 and 4 of the Act.

Answer (iv)

Advantages of Patents

* Patentee have the complete rights to restrict outsider from making, operating, providing
accessibility to be bought, providing or putting in the product generated by him, without his
consent. He has absolute prerogative to utilize his invention and his rights thatsare,very much
ensured under the Act.

* The patentee has a privilege to file the suit for encroachment of his patent andican.ask for
remedies like, Injunction, compensation and a settlement of profit againstithelindividual who
encroached his patent.

* Patentee can commercially exploit or pitch his creation to any Skilled‘individual and concede
permit to him to abuse his item and in this way the patente€*can likewise wins benefit along
these lines.

* The holder of the exclusive permit can also avail the fights giverto the patentee and can bring a
suit if there should arise an occurrence of any endroachmentwoef Patent.

* A patentee gets the privilege to make changes(in onalterations of an invention depicted or
uncovered in the total determination of thé\primary innovation and get the particular right of a
patent by the substantial change or patent'as,a matter of addition/certain adjustment.

Answer (v)

* Section 6(1) (c) of the Patents'Act,1970 provides that an application for a patent for an invention
may be made by the |égal‘representative of any deceased person who immediately before his
death was entitled to'make such an application.

* Thereforg, legal'tepresentative of Ramchand can apply for the patent.

Question %3 {Dec 2023)

X Phafmaceuticals Ltd., a renowned pharmaceutical company engaged in producing new
pharmaceutical drugs have developed a new drug applying the process of making, combing drugs of
a chemical materials and a micro-organism. X Pharmaceuticals Ltd. had patented this new innovative
process to the Appropriate authority and got its patent registered. Whereas Y Instra Lab Pvt. Ltd.
engaged in producing pharma drugs developed a drug of a combination of drug of penicillin and
lactobacilli following the same process as X Pharmaceuticals Ltd. used in producing its drugs and
already entered the market with their combination of drug product for quite a few months. X
Pharmaceuticals Ltd., claimed that they have developed the process of manufacturing their drugs




after years of research and development as also claimed that they have evolved a new process in
producing the same drug with a new process hitherto unknown to the Pharmaceutical word. X
Pharmaceuticals Ltd. filed a suit against Y Instra Lab Pvt. Ltd for seeking expert ad interim injunction
restraining Y Instra Lab Pvt. Ltd. from using the said process for its products and marketing them.

In light of the above, answer the following questions:
(i) Is the process developed by X Pharmaceuticals Ltd., is new and innovative?
(5 marks)

(ii) Identify from the above case study as to whether the process adopted by X Pharmaceuti
have been patented or ‘combination of drug’ have been patented?

(3 marks)

(iii) Can the process developed by X Pharmaceuticals Ltd., be used by Y Instra La Lt
producing its combination of drug?

(4 marks)

(iv) Can X Pharmaceuticals Ltd., restrain Y Instra Lab. Pvt. Ltd. fr %
of drug?

(5 marks)

rocess of combination

(v) What relief/award/order can be provided for a als Ltd. in this instant case.

(3 marks)

Answer (i) < y:
Provision of Law; a

An inventi

atentable subject matter if it meets the following criteria -

> It el.
ve inventive step or it must be non-obvious.

t should be capable of Industrial application.

> It should not attract the provisions of section 3 and 4 of the Patents Act, 1970.

* According to Section 2(1) (j) of Patent Act, 1970, the term inventive step as to mean a feature of
an invention that involves technical advance as compared to the existing knowledge or having
economic significance or both that makes the invention not obvious to a person skilled in the
art.




* Aninvention relating either to a product or process that is new, involving inventive step and
capable of industrial application can be patented. Pursuant to section 3(d) of the Act, the mere
use of a known process, machine or apparatus unless such known process results in a new
product or employs at least one new reactant cannot be patented.

Conclusion/Analysis:

In the present case the process of making combination drugs of a chemical material and a micro-
organism is a well-accepted process. Hence, the same process which X Pharmaceuticals Ltd.laim to
have developed after years of research and development is really in use since long and cannetbe
said to have evolved a new process hitherto unknown to the pharmaceutical world since'Y Instralab
Pvt Ltd has developed the drug by following same process and had already entered the market'for
quite a few months.

Answer (ii)

From the given case study, it is clear that whilst X Pharmaceuticals Ltd. are engaged in production of
new pharmaceutical drugs by applying the process of making;.combining drugs of a chemical
materials and a micro-organism, they have only obtained the‘patént registration for the process and
not for the product of such process.

» Therefore, in the instant case it is found.that'X Pharmaceutical Ltd. has patented the process
only not the combination-drug itself.

Answer (iii

* Itis evident from the'given case study that although X Pharmaceuticals Ltd. is producing
pharmaceutieal drugsithrough the application of a process that combines drugs made of
chemical materials and‘micro-organisms, they have only been granted patent registration for the
process and notfortthe end product.

* This clearlystates that process patented by X-Pharmaceutical Ltd, was not unknown to the
pharmaceutieal, world and was in use prior to their patent registration, since Y Instra Lab Pvt Ltd
has developed drug of a combination of penicillin and lactobacilli by following the same process
as X Pharmaceuticals Ltd and had already entered the market for quite a few months.

* . Besides this, the process that followed by X-Pharmaceutical Ltd, was patented not the
combination of drug itself. So, in the instant case the Y Instra Lab. Pvt. Ltd can use the process as
claimed by X Pharmaceutical Ltd.

Answer (iv)




* After going through the entire material facts of the case, it is apparent that the process of
making combination drugs of a chemical material and a micro-organism is a well-accepted
process.

* Hence the process which X-Pharmaceutical Ltd. claim to have developed is really in use for a
long time. So, the Company i.e., X-Pharmaceutical Ltd, cannot be said to have evolved a new
process unknown to the pharmaceutical world.

* The significant point is that what is patented by X-Pharmaceutical Ltd. is the "process" and not
the combination of drug itself.

* If, prima facie, the process evolved by the X-Pharmaceutical Ltd., is not found to be patentable,
the Y Instra Lab. Pvt. Ltd. cannot be restrained from using the said process for its produéts and

for marketing them.
* Intheinstant case, the Y Instra Lab, Pvt. Ltd. had already entered the market fe sb

Therefore, it is not proper to restrain them from continuing to market its pr%
Answer (v) @
If this instant case is referred to Court for Judgment /order/reli‘f, th%ble Court will vacate ex-
t&vi

parte ad interim injunction and will reject the applicationfox,in ihjunction due to patented
process lacking and not meeting the criteria of novelt tive step for its patentability.

WHAT ARE NOT INVENTIONS

technologies:

Question : 4
AgroGene Biotech Ltd., a star@ in agricultural innovation, developed three distinct

1. A modified,for

eady known herbicide, claiming that it works faster and requires
ompany applied for a patent in India.
ased system that uses Al to predict pest attacks on crops. The software,
ed to any hardware, claims significant improvement in crop protection.
modified plant variety that can grow in arid regions and requires minimal
variety was developed in the company’s R&D lab and is not naturally occurring.

m
Th

helndian Patent Office rejected all three patent applications citing non-patentability under various
previsions of the Patents Act, 1970.

AgroGene Biotech challenges the decision, arguing that all three innovations are the result of
extensive research and deserve patent protection. Examine the validity of the Patent Office’s

rejection of all three applications with reference to the relevant provisions of the Patents Act, 1970.

(3 marks)




Answer :

Provision of Law:

* the mere discovery of a new form of a known substance which does not result in the
enhancement of the known efficacy of that substance or the mere discovery of any property or
mere new use for a known substance or of the mere use of a known process, machine or
apparatus unless such known process results in a new product or employs at least one ngw
reactant;

> Explanation to clause (d) clarifies that salts, esters, polymorphs, metabolites{ ptresform,
particle size, isomers, mixtures of isomers, complexes, combinations and®therderivatives of
known substance shall be considered to be the same substance, unless theydiffer
significantly in properties with regard to efficacy.

* a mathematical or business method or a computer progtamme per se or
algorithms;

» a literary, dramatic, musical or artistic work or any ether aesthetic creation
whatsoever including cinematographic works and television productions.

Conclusion/Analysis:

The Indian Patent Office was correct in rejecting all three applications based on the provisions of the
Patents Act, 1970:

« The modified herbicide is‘fméerely,a new form of a known substance without enhanced
efficacy and is thus nen-patentable under Section 3(d).

« The Al-based pest prediction seftware is considered a computer program per se, and in the
absence of any novel hardware or technical effect, falls under the exclusion of Section 3(k).

» The genetically'medified/plant variety, being a plant in whole or part thereof, is not
patentablé’as penSection 3(j), regardless of the scientific effort involved.

Hence, all three inventions fall under statutory exclusions and are rightly refused patent protection
under Indian Taws

EORM OF APPLICATION AND PROVISIONAL & COMPLETE SPECIFICATION

Question : 5 (Dec 2023)

An application for registration of patents is filled with provisional specification indicating the subject
matter to which the invention relates. State the contents of specification.

(5 marks)




Answer :

* A provisional specification is usually filed to establish priority of the invention in case the
disclosed invention is only at a conceptual stage and a delay is expected in submitting full and
specific description of the invention.

* The provisional specification is a permanent and independent scientific cum legal document and
no amendment is allowed in this.

* No patent is granted on the basis of a provisional specification. It has to be %&a

complete specification for obtaining a patent for the said invention.

* Complete specification must be submitted within 12 months o % provisional

specification. <
Specifications provides that every

% ibe the invention and begin with a title
e invention relates.

* Section 10 of the Patents Act, 1970 dealing with
specification, whether provisional or complete
sufficiently indicating the subject matter. hich

Every complete specification is requi

a) fully and particularly descri n and its operation or use and the method by which it is

to be performed;

b) disclose the best m rming the invention which is known to the applicant and for
which he is entitled to cl tection;

¢) end with aclai claims defining the scope of the invention for which protection is claimed; and

d) be a an abstract to provide technical information on the invention.
25

How a Patent Specification is prepared? When is an Application for patent published as per the
Patent Act, 19707

(5 marks)




Answer :

* A patent specification can be prepared by the applicant himself or his registered and authorized
agent.

* The patent specification generally comprises of the title of the invention indicating its technical
field, prior art, draw backs in the prior art, the solution provided by the inventor to obviate the
drawbacks of the prior art, a concise but sufficient description of the invention and its
usefulness, drawings (if any) and details of best method of its working.

* The complete specification must contain atleast one claim or statement of claims defining the
scope of the invention for which protection is sought for.

* Every application for patent is published after expiry of 18 months from the date@fits«iling,or
priority date whichever is earlier.

* However, following applications are not published.

(A) Application in which secrecy direction is imposed.

(B) Application which has been abandoned u/s 9(1) and i.e. when a provisienal application has been
filed and the complete application has not been filed with 12 months fromthe filing of the
provisional application.

(C) Application which has been withdrawn 3 months priofito 18 months.

POTENTIAL INFRINGEMENT

Question : 7 (June 2025)

Rajat, the proprietor of RGfAssociates, filed an application for a patent with the Controller for his
new invention of a “‘Smart Watch¥y However, the Controller is of the opinion that the invention
cannot be performed withdut aSubstantial risk of infringement of a claim of another existing patent.
What directions faay the Centroller issue to Rajat under Section 19 of the Patents Act, 19707?

(5 marks)
Answer.:

Section 19 of the Patents Act, 1970 provides that if in consequence of the investigations it appears
to the Controller that an invention in respect of which an application for a patent has been made
cannot be performed without substantial risk of infringement of a claim of any other patent, he may
direct that a reference to that other patent, be inserted in the applicant’s complete specification by
way of notice to the public within such time as may be prescribed, unless

a) the applicant shows to the satisfaction of the Controller that there are reasonable grounds for
contesting the validity of the said claim of the other patent; or




b) the complete specification is amended to the satisfaction of the Controller.

The reference shall be inserted in the following form, namely: “Reference has been directed, in
pursuance of Section 19(2) of the Patents Act, 1970 to Patent No ...... ",

Where after a reference to another patent has been inserted in a complete specification in
pursuance of a direction under Section 19(1):

a) that other patent is revoked or otherwise ceases to be in force; or
b) the specification of that other patent is amended by the deletion of the relevant claim; or

¢) itis found, in proceedings before the court or the Controller, that the relevant claim ofsthatother
patent is invalid or is not infringed by any working of the applicant’s invention, the Coatroller mayj
on the application of the applicant delete the reference to that other patent.

TIME FOR PUTTING APPLICATION IN ORDER FOR GRANT

Question : 8 (Dec 2023)

You have recently been appointed as Company Secretary ofithe EVer Innovative Limited. Your
Company receives a notice from the controller of patentthat the application filled by your company
for the grant of a patent of a new machine was deemed to have been abandoned. How you propose
to deal with the matter?

(5 marks)
Answer :
Time for putting dpplicatién in order for grant patent (Section 21 of Patents Act, 1970):

* Segction 21 of the Act provides that an application for a patent shall be deemed to have been
abandoneddless, the applicant has complied within the prescribed period with all the
requirements imposed on him by or under the Act, whether in connection with the complete
speeification or otherwise in relation to the application from the date on which the first
statement of objections to the application or complete specification or other documents related
thereto is forwarded to the applicant by the Controller.

* Explanation to section 21(1) clarifies that where the application for a patent or any specification
or, in the case of a convention application or an application filed under the PCT designating India
any document filed as part of the application has been returned to the applicant by the
Controller in the course of the proceedings, the applicant shall not be deemed to have complied
with such requirements unless and until he has re-filed it or the applicant proves to the




satisfaction of the Controller that for the reasons beyond his control such document could not
be re-filed. Sub-section (2) of Section 21 provides that if at the expiration of the period as
prescribed under sub-section (1) an appeal to the High Court is pending in respect of the
application for the patent for the main invention; or in the case of an application for a patent of
addition, an appeal to the High Court is pending in respect of either that application or the
application for the main invention, the time within which the requirements of the Controller
shall be complied with shall, on an application made by the applicant before the expiration of
the period as prescribed under sub-section (1), be extended until such date as the High Court
may determine.

* Incase, the time within which the appeal mentioned in sub-section (2) may be instituted has ot
expired, the Controller may extend the period as prescribed under sub-sectioft (1)xtosuch
further period as he may determine.

* However, in case of an appeal filed during the said further period, agdithe High Court has
granted any extension of time for complying with the requirements‘ef the Controller, then the
requirements may be complied with within the time granted by the Court.

Conclusion/Analysis:

Thus, as a Company Secretary of Ever Innovative Limited | will see that strong reasons are built up to
prove to the satisfaction of the Controller téjustify non-compliance attributable to the reasons
beyond control and if appeal is pendingdbefore'High\Court advantage of that can be taken.

RESIDENTS NOT TO APPLY FOR PATENTS OUTSIDE INDIA WITHOUT PRIOR PERMISSION

Question : 9 (June 2024)

Amit, an Ifidian‘Resident, wants to make an application outside India for the grant of a patent for an
inventien \Explain whether he can apply outside India as provisions of the Patents Act, 1970? What
will be youig answer’if the invention is relevant for defence purpose?

(5 marks)
Answer :

Provision Of Law:

* Section 39 of the Patents Act, 1970 provides that no person resident in India shall, except under
the authority of a written permit sought in the prescribed manner and granted by or on behalf of




the Controller, make or cause to be made any application outside India for the grant of a patent
for an invention unless an application for a patent for the same invention has been made in
India, not less than six weeks before the application outside India and either no direction has
been given under of section 35(1) in relation to the application in India, or all such directions
have been revoked.

*  Sub-section (2) obliges the Controller to dispose of every such application within the prescribed
period.

* However, if the invention is relevant for defence purpose or atomic energy, the Controller shall
not grant permit without the prior consent of the Central Government. Sub-section (3) clarifies
that the provisions of section 39 shall not apply in relation to an invention for which an
application for protection has first been filed in a country outside India by a person résident
outside India.

Conclusion/Analysis:

In this case, yes, Amit can apply outside India subject to above conditiens.

RIGHTS OF PATENTEES

Question : 10

Explain the rights conferred on a patentee undexthe*Patents Act, 1970.

(3 marks)

Answer :

Section 48 provides thatsubject to the other provisions contained in the Patents Act and the
conditionsrspecified'in section 47, a patent granted under the Act shall confer upon the patentee:

(a) wherethewsubject matter of the patent is a product, the exclusive right to prevent third parties,
whodoesnot have his consent, from the act of making, using, offering for sale, selling or importing for
those purposes that product in India;

(b) where the subject matter of the patent is a process, the exclusive right to prevent third parties,
who do not have his consent, from the act of using that process, and from the act of using, offering
for sale, selling or importing for those purposes the product obtained directly by that process in
India.

A patentee enjoys the exclusive right to make and use the patented invention. The patentee also has
the right to assign the patent, grant licences, or otherwise deal with the patent, for any




consideration. These rights, created by statute, are circumscribed by various conditions and
limitations as prescribed under the Patents Act, 1970.

PATENTS OF ADDITION

Question : 11 (Dec 2024)

Ravi holds Patents for a specific design of tamper-proof locks sold under the trade mark “Tech-leck”.
He sought an injunction against Sumit for infringement of his patented invention apdhrestrain
claiming a patent of addition. Sumit contends that patent of addition does not diselose the
innovative step.

(i) State the rules relating to “Patent of Addition” as per Section 54 of the Patent Act, 1970.

(i) State with support of case law whether the application by Ravi ¢afithe\cejected on the ground of
innovative step?

(3+2=5 marks)

Answer (i)

* Section 54 of the Patents Act, 1970 provides:that where an application is made for a patent in
respect of any improvement in or medification of an invention described or disclosed in the
complete specification, namely the main invention and the applicant also applies or has applied
for a patent for that invention™oris'the patentee in respect thereof, the Controller may, if the
applicant so requests, grant the patent'for the improvement or modification as a patent of
addition.

*  Where an invention being an‘improvement in or modification of another invention, is the
subject of an independentsypatent and the patentee in respect of that patent is also the patentee
in respect of the patent for the main invention, the Controller may, if the patentee so requests,
revoke the patent for the improvement or modification and grant to the patentee a patent of
additien,inkespectthereof, bearing the same date of the patent so revoked.

* However a'patent shall not be granted as a patent of addition unless the date of filing of the
applicatien.is'the same as or later than the date of filing of the application in respect of the main
invention.

e Apatent of addition shall not be granted before the grant of the patent for the main invention.

Answer (ii)

* Apatent of addition application cannot be rejected on the grounds that the disclosure in the
primary application or patent lacked innovative step.

* However, the disclosure in the main application or patent may be used as evidence of innovation
against the patent addition application.




* In the matter of Ravi Kamal Bali v/s Kala Tech and others the Bombay High Court on 12th
February, 2008 dismissed the defendant's arguments that Patent of addition can only be granted
if it has an inventive step over the main application.

COMPULSORY LICENCES & PATENT AGENT

Question : 12 (Dec 2024)

Write short notes on the following with regard to the Patents Act, 1970:
eCompulsory Licences
ePatent Agent.

(3+2=5 marks)
Answer :

Compulsory Licenses

* Compulsory licenses are authorizations(givenito a third-party by the Controller General to make,
use or sell a particular product or use a particular process which has been patented, without the
need of the permission of the patent owner.

* This concept is recognised atboth national as well as international levels, with express mention
in both (Indian) Patent Act, 1970 and TRIPS Agreement.

* There are certain pre-requisiteyconditions, given under sections 84-92, which need to be fulfilled
if a compulsory licensejis to be granted in favour of someone.

* Section 84 providesithat at.any time after the expiration of three years from the date of the
grant of a patént, any\person interested may make an application to the Controller for grant of
compulsory licence on patent on any of the following grounds, namely:

a) that thé reasonable requirements of the public with respect to the patented invention have not
been satisfied, or

b)\thatthe patented invention is not available to the public at a reasonably affordable price, or
chthatithe patented invention is not worked in the territory of India.
Patent Agent

The work relating to drafting of specifications, making of application for a patent, subsequent
correspondence with the Patent office on the objections raised, representing the applicant’s case at
the hearings, filing opposition and defending application against opposition is entrusted to a
qualified Patent Agent. Sections 125-132 of the Patents Act, 1970 read with the Patents Rules deal
with the Patent Agents.




INTERNATIONAL ARRANGEMENTS

Mr.R, an Indian inventor, applied for a patent in the USA. Within 12 months, he also applied in India
claiming priority from the US application. Examine the validity of his claim in light of internatjonal
conventions.

(4 marks)
Answer :

Provision of Law:

e Section 135(1) provides that where a person has made an application for a patent in respect of
an invention in a convention country (basic application)‘and that person or legal representative
or assignee of that person makes an applicatiomunderthe Act for a patent within twelve months
after the date on which the basic applicationywas made, the priority date of a claim of the
complete specification being a claim based ommatter disclosed in the basic application, is the
date of making of the basic application.

* The explanation to Section 135(1)\clarifies that where applications have been made for similar
protection in respect of an in¥entieniin two or more convention countries, the period of twelve
months shall be reckoned#romithe date on which the earlier or earliest of the said applications
was made.

* Incase of an application filed'under the Patent Cooperation Treaty designating India and
claiming priority froma, previously filed application in India, the provisions of sub-sections (1)
and (2) shall apply as'if'the previously filed application were the basic application.

* However, a‘requést for'examination under section 11B shall be made only for one of the
applications filed indndia.

Conclusion/Analysis:

Yes;"™Ir. R’s claim is valid under the Indian Patents Act, 1970. As per Section 135, India allows
Convention Applications filed within 12 months of the first application made in a convention country
(like the USA) under the Paris Convention. Since Mr. R filed the Indian application within 12 months,
he is entitled to claim priority from the date of the US filing.

Therefore, the Indian patent application will be treated as if it was filed on the same date as the US
application for the purpose of novelty and priority assessment.




CHAPTER : 17T AW REILATING TO TRADE MARKS

TRADE MARK

Question : 1

Define the term "Trademark" under the Trademarks Act, 1999.

(3 marks)
Answer :

The term trade mark has been defined under Section 2(1)(zb) offthe,Act as te mean a mark capable
of being represented graphically and which is capable of distinguishingthe goods or services of one
person from those of others and may include shape of goodsjtheifypackaging and combination of
colours; and

(i) in relation to Chapter Xl (other than sectienv07), a registered trade mark or a mark
used in relation to goods or servicesifor the purpose of indicating or so as to indicate a
connection in the course of trade\between the goods or services, as the case may be,
and some person having thetrightias\proprietor to use the mark; and

(ii) in relation to other provisions ofithis Act, a mark used or proposed to be used in relation
to goods or servicesfor the purpose of indicating or so to indicate a connection in the
course of trade bétweeh, the goods or services, as the case may be, and some person
having the right, eitheras,proprietor or by way of permitted user, to use the mark
whether with ok without any indication of the identity of that person, and includes a
certification'trade mark or collective mark.

A trademark (popularly known as brand name) in layman’s language is a visual symbol which may be
a word signature, name; device, label, numerals or combination of colours used by one undertaking
on goods'or setvices or other articles of commerce to distinguish it from other similar goods or
services originating.from a different undertaking.

WELL KNOWN TRADE MARK

Question : 2 (Dec 2024)

‘EcoSustain World’ is a multinational corporation with a registered well-known Trade Mark
protected across different categories of goods and services and a strong global brand reputation. A




new Indian company started using a deceptively similar Trade Mark. Can ‘EcoSustain World’ protect
its trade mark in India?

(i) Explain with an example the significance of a well-known trade mark as per provisions of the
Trade Marks Act, 1999.

(i) Why Registrar will protect ‘EcoSustain World'?

(2+3=5 marks)

Answer (i)

In terms of Section 2(1)(zg) of the Trade Marks Act, 1999, a well-known trade markinfrelation to any
goods or services means a mark which has become so to the substantial segmentiofithegublic which
uses such goods or services such that the use of such mark in relation to othergoods or services
would be likely to be taken as indicating a connection in the course oftradeiorrendering of services
between those goods or services and a person using the mark in rélation to the first-mentioned
goods or services.

For Example: Google has been registered as a well-knownftrademack.of Alphabet Inc., which thereby
means only Alphabet Inc. can register the term ‘Google*fortany.category of goods and services. Even
if the service is not related to the Internet industrygno,othek company but Alphabet Inc. can register
‘Google’ as its trademark.

» Yes, ‘EcoSustain World’ can protect itswell-known Trademark in India.

Answer (ii)

*  With comingap of thefTrade Mark Rules 2017, a new procedure has been created that allows
the Registrantoproclaim a particular trademark as “well known”.

* According'to the new rule, a trademark owner can file an application in form TM-M with a
request madetothe Registrar for declaring the mark to be “well-known”.

*  Awell-knowmntrade mark has been vouchsafed with extraordinary protection and safeguards
against passing off and infringement of such trademarks. Well-known trademarks are recognised
in lndia on the basis of their reputation, nationally, internationally and the cross-borders.

* % Unlike other trademarks whose goodwill and reputation is limited to a certain specified
geographical area and to a certain range of products, well-known trademarks have its goodwill
and reputation protected across the nation and across categories of goods and services.

* Itislaw that restricts the Trade Mark Registry to allow and register any mark as a trademark
which is deceptively similar to any of the well-known trademark.

ABSOLUTE GROUNDS FOR REFUSAL OF REGISTRATION




Question : 3 (June 2024)

What are the absolute grounds for refusal of Registration of trade mark under Section 9(l) of
the Trade Mark Act, 1999 ?

(5 marks)

Answer : (

Section 9(1) of the Trade Mark Act 1999 containing provisions relating to absol
refusal for registration prohibit the registration of those trademarks,

(a) which are devoid of any distinctive character, that is to say, not ca e istinguishing the
goods or services of one person from those of another person;

(b) which consist exclusively of marks or indications which may'serv de to designate the kind,
quality, quantity, intended purpose, values, geographical origin ime of production of the
goods or rendering of the service or other characteristi oods or service;

(c) which consist exclusively of marks or indications w e become customary in the current
language or in the bona fide and established practices of the trade, shall not be registered: Provided
that a trade mark shall not be refused regis if before the date of application for registration it
has acquired a distinctive character as su the use made of it or is a well-known trade mark.

Question : 4 (June 2024) \

Priya wants to start the i incense sticks (agarbattis, dhoops) and perfumeries as M/s Priya
Perfumery. She plication to the Registrar of Trade Marks to register a trade mark by
name “RAMAYAN. State with reasons whether she will succeed in registering such a Trade Mark
under th Matks'Act, 19997

N

Provision of Law:

According to Section 9(2) of the Trade Marks Act, 1999the following trademark shall not be
registered:

1. If the trademark tends to deceive the public or cause any confusion;




2. In any instance if the trademark hurts any religious sentiment of any demographic section of
Indian citizens;

3. It comprises or contains scandalous or obscene matter;

4. Its use is prohibited under the Emblems and Names (Prevention of Improper Use) Act, 1950.

In the case of Amritpal Singh vs. Lal Babu Priyadarshi , 2005 (30) PTC 94, Intellectual Property
Appellate Board (IPAB) the word RAMAYAN was refused registration on the grounds that: Firstly, it
was not capable of distinguishing the goods of the applicant and Secondly, that it was likelyd¢o hurt
religious sentiments of a class of society.

Conclusion/Analysis: %

No, Priya will not succeed in registering such a Trade Mark under the Tra ct; 1999.

Question : 5 (Dec 2024) @

“Energize-52" is a popular cough syrup manufactured % y “Jeevan Pharma Company”. The
trade mark “Energize-52" was registered in 2017, ‘and almost seven years had expired from the date
of its registration. This syrup was highly populartamong the consumers who asked for “Energize-52”"
over the other syrups available and the vol sales figures prove its widespread consumer
recognition. In January 2024 “Jeevan P pany” discovered that a new Competitor in the
market had also launched a similar sfkup underthe brand name “Energize-T” using a logo and brand
name that is deceptively similar istered trade mark of “Energize-52".

In view of the above case, sw owing questions with support of relevant provisions of the
Trade Marks Act, 1999:
(i) Is there an infri en%atrade mark “Energize-52" by the new competitor?
(ii) What defen be pleaded by “Energize-T"?

(iii) What s can be raised by “Energize-52” to prove the distinctiveness of its trade mark?
(iv) mtive grounds for refusal of trade mark registration?

(v ers can the Court pass against the competitor’s use of the trade

m nergize-T"?

(2 marks each)

Answer (i)




Yes, there is an infringement of the trademark “Energize-52” by the new competitor through its use
of the trademark “Energize-T". “Energize-52" has been in use since 2015, was registered in the year
2017 and almost seven years have expired from the date of its registration. Since then, it has
achieved distinctiveness through voluminous sales and widespread consumer recognition.

Answer (ii

The present case is similar to the case of Himalaya Drug Company vs. S.B.L. Ltd. 2013 (53)®TC 1
(Del.) (DB), the competitor can raise the defence that the mark “Energize” is publici juris (belonging
to the public), and there is no similarity between the two trademarks. ‘Energize’ willde‘econsidered
the generic and non-distinctive part of the mark, and it is to be ignored even if thé twowdval marks
are to be taken as a whole.

Answer (iii)

“Energize-52" can provide evidence that it had voluminous™sales, wasbeing manufactured since the
year 2015 and was registered since the year 2017 and@sssevenwyears had expired from the date of
the registration, the Registration of the trade markdwas taken te be valid as per Trade Marks Act.
Their mark has distinctiveness can be proved by providingsthe orders where the mark has been
granted protection. The consumer asked for their product with all its essential and prominent
features of the mark.

Answer (iv)

Section 11(1) of the Trade,Marks'Act, 1999 stipulate on Relative Grounds for Refusal of Registration.
Section 11(1) stipulates that a trade mark shall not be registered if, because of-

(a) its.identity withfan earlier trade mark and similarity of goods or services covered by the
trade marksfor

(B), ts similarity to an earlier trade mark and the identity or similarity of the goods or services
cavered by the trade mark, there exists a likelihood of confusion on the part of the public,
which includes the likelihood of association with the earlier trade mark.

Section 11 (2) states that a trade mark which (a) is identical with or similar to an earlier trade mark;
and (b) is to be registered for goods or services which are not similar to those for which the earlier
trade mark is registered in the name of a different proprietor, shall not be registered if or to the
extent the earlier trade mark is a well known trade mark in India and the use of the later mark
without due cause would take unfair advantage of or be detrimental to the distinctive character or
repute of the earlier trade mark.




Section 11 (3) provides that a trade mark shall not be registered if, or to the extent that, its use in
India is liable to be prevented—

(a) by virtue of any law in particular the law of passing off protecting an unregistered trade
mark used in the course of trade; or
(b) by virtue of law of copyright.

Answer (v)

The Court can restrain the competitor from using the trademark “Energize-T” and can allow them to
amend ‘its mark to one that would not be similar to the trademark “Energize-52” of¢Jeevan Pharma
Company'.

Question : 6 (June 2025)

A Pharmaceutical company develops a new drug with a specificichemiealg€ompound ‘Carbon
Dioxide’. The Company applied ‘Carbon Dioxide’ to registefityas Trademark. Whether this Trademark
can be granted as per the Trade Marks, Act, 1999?

(5 marks)

Answer :

Provision Of Law:
Section 13 of the Trade Marks Act, 1999 states that no word:

(a) which is the commonly used and accepted name of any single chemical element or any single
chemical compeund (as distinguished from a mixture) in respect of a chemical substance or
preparation,er

(b) which'is declared by the World Health Organisation and notified in the prescribed manner by the
Registrarfrom timesto time, as an international non-proprietary name or which is deceptively similar
to,such-name, shall be registered as a trade mark and any such registration shall be deemed for the
purpese, of section 57 to be an entry made in the register without sufficient cause or an entry
wrengly remaining on the register, as the circumstances may require.

Conclusion/Analysis:

In the given case, ‘Carbon Dioxide’ is a commonly used and accepted name for a single chemical
compound. Hence, it cannot be registered as Trademark.




DURATION, RENEWL, REMOVAL AND RESTORATION OF REGISTRATION

Question : 7

What is the validity period of registration of a trademark and how can it be renewed?

(3 marks)

Answer :

*  Section 25 of the Act deals with duration, renewal of registration, for removaland'xéstoration of
registration. It allows registration of a trademark for a period of 10 years.

* In keeping with the generally accepted international practice and téweduce,the work-load of the
Trade Marks Office, Section 25 allows renewal of registration for sticcessive periods of 10 years,
from the date of the original registration or the last renewal.

*  With aview to facilitate renewal of registration, Section 25(4),provides for restoration of
removed trade marks on payment of renewal fee.

* It can be removed on application to the Registrar on preseribéd form on the ground that the
mark is wrongly remaining on the register.

* The Registrar also can suo moto issue Notice for removal of a registered trademark.

INFRINGEMENT OF REGISTERED TRADE MARKS

Question : 8

Mr. Ramesh is usihg aregistered trademark without authorization and is selling duplicate goods
under the sampe markyWhich legal provision will apply to protect the genuine trademark holder?

(5 marks)

Answersy;

Provision Of Law:

As per section 29(2) of the Act, a registered trade mark is infringed by a person who, not being a
registered proprietor or a person using by way of permitted use, uses in the course of trade, a mark
which because of —




(a) its identity with the registered trade mark and the similarity of the goods or services covered
by such registered trade mark; or

(b) its similarity to the registered trade mark and the identity or similarity of the goods or
services covered by such registered trade mark; or

(c) itsidentity with the registered trade mark and the identity of the goods or services covered
by such registered trade mark, is likely to cause confusion on the part of the public, or is
likely to have an association with the registered trade mark.

Conclusion/Analysis:

As per the provisions stated above, the registered trade mark is infringed under Section 29. The
genuine trademark holder can initiate legal action against Mr. Ramesh including civil'remedies
(injunction, damages) and criminal prosecution under relevant provisions.

REGISTRATION TO BE PRIMA FACIE EVIDENCE OF VALIDITY

Question : 9 (June 2025)

ABC Ltd., incorporated in 1996 deals in Plywood ufider the Trade Names ‘UNIPLY’. It came to know in
1999 that XYZ Ltd. is also using the Name ‘UNIPLY’. ABC Ltd. filed a suit against the XYZ Ltd. along
with an application for a Temporary Injunctien. the Coutt granted an ex-parte temporary injunction
to the Appellant. In turn, XYZ Ltd. also filed appeal against ABC Ltd. claiming that it was incorporated
in 1993 and they have been carryingbusinesstinder the Name of ‘UNIPLY’ since 1993. XYZ Ltd.
claimed the prior use of Marks infquestion. Explain, whether XYZ Ltd. can be restrained from using
the name ‘UNIPLY’ with reference te a caselaw as per the Trade Marks Act, 1999?

(5 marks)
Answer :

ProvisiomOfLaw:

* \Section31 of the Trade Marks Act, 1999 that in all legal proceedings relating to trade mark
registered under the Act, the original registration and all subsequent assignments and
transmission thereof shall be prima facie evidence of its validity.

* However, as per Section 34 the proprietor or a registered user of a registered trademark is not
entitled to interfere with or restrain the use by any person of a trademark identical with or
nearly resembling it in relation to goods or services in relation to which that person or a
predecessor in title of his has continuously used that trade mark from a prior date.

* Therefore, in case of unregistered marks, the owner of the trade mark may lodge a case against
passing off action in case his trademark is used by some other person.




* It has been held by the courts in various cases and the ownership of a trademark is decided by
its usage in commercial transactions.

The Supreme Court in Uniply Industries Ltd. vs. Unicorn Plywood Pvt. Ltd. and Others observed

that:
(i) for inherently distinctive marks ownership is governed by priority of use for such marks.
The first user of sale of goods/services is the owner who is senior to others.
(ii) These marks are given legal protection against infringement immediately upon adoption

and use in trade.

(iii) Some courts indicate that even prior sales of goods - though small in size with the mark
- are sufficient to establish priority, the test being to determine continuous priowuser
and the volume of sale or the degree of familiarity of the public with the smank.

Conclusion/Analysis:

Therefore, the proprietorship of the trademark is decided by the,date of'usage of the mark by a
person in business transactions.

So, XYZ Ltd. cannot be restrained from using the name ‘UNIPLY’ as itis using this name since 1993.

ASSIGNMENT AND TRANSMISSION

Question : 10

Mention the provisions relating to@@ssignment and transmission of a registered trademark.

(5 marks)

Answer :

* Section37 entitles the registered proprietor of a trademark to assign the trade mark and to give
effectual receipts for any consideration for such assignment.

* \Section*38 deals with the assignability and transmissibility of a registered trade mark with or
without goodwill of the business either in respect of all goods or services or part thereof.

» Section 39 provides that unregistered trade mark may be assigned or transmitted with or
without the goodwill of the business concerned.

* Section 40 contains restriction on assignments or transmissions of trade mark where multiple
exclusive rights would be created in more than one person in relation to same goods or services;
same description of goods or services; goods or services or description of goods or services
which are associated with each other, which would be likely to deceive or cause confusion.

* Nevertheless, such assignment is not deemed to be invalid, if having regard to the limitations
imposed, the goods are to be sold in different markets - either within India or through exports.




* Section 42 stipulates conditions for assignment of a trade mark without goodwill of business.

* Such an assignment shall not take effect unless the assignor obtains directions of the Registrar
and advertises the assignment in accordance with the directions of the Registrar and as per the
prescribed manner.

* Section 43 deals with the assignability and transmissibility of certification trade marks and
provides that the assignment of certification trade mark can only be done only with the consent
of the Registrar.

* Section 44 states that associated trademarks shall be assignable and transmissible only as a
whole but they will be treated as separate trade marks for all other purposes.

*  Section 45 deals with the procedure for registration of assignment and transmission and
provides that where the validity of an assignment is in dispute between the parties, the Registrar
may refuse to register the assignment or transmission unless the rights of parties’are
determined by the competent court.

REMOVAL OF TRADE MARK FOR NON-USE

Question : 11

Sunrise Enterprises registered its trademark but failedto use itfor a continuous period of 5 years. A
third party applied for its removal from the Registei, UnderaWhich provision can the Registrar act?

(3 marks)

Answer :

*  Section 47 deals with removaliof a trade mark from the register on the ground of non-use and
provides that a trade,mark'Which is not used within five years of its registration, becomes liable
for removal éither completely or in respect of those goods or services for which the mark has
not beenyused,

* The fivewyears period starts from the date on which the trade mark is actually entered on the
register.

» _ HoweverpSection 47(3) protects a mark from being removed from the register on ground of
nonuse if such non-use is shown to have been due to special circumstances in the trade which
mayiinclude restriction imposed by any law or regulation on the use of trade mark in India.

COLLECTIVE MARKS

Question : 12




Explain the concept of "Collective Mark" under the law relating to trademarks.

(5 marks)
Answer :

Collective Marks

*  Collective Marks means a trades mark distinguish the goods or services of members of @n
association of person not being a partnership within the meaning of the Indian Partnership‘Act,
1932 which is the proprietor of the mark from those of others.

* Sections 61 to 68 contain provisions relating to the registration of Collective ttade-marks.

* These sections provide for registration of a collective mark which belongs toa group.or
association of persons and the use thereof is reserved for members of;thégroupterassociation
of persons.

* Collective marks serve to distinguish characteristic features of the products or services offered
by those enterprises.

* It may be owned by an association which may not use the cellective.mark but whose members
may use the same.

* The association ensures compliance of certain quality,standards by its members, who may use
the collective mark if they comply with the preseribed requirements concerning its use.

* The primary function of a collective mark is to indicate.adtrade connection with the Association
or Organisation.

TRADE MARK AGENT

Question : 13 (June 2025)

Who is “TrademarkwAgent’'? State the qualifications for registration of trademark agent under the
law relating toxtrademarks.

(5 marks)
Answer :

Trade Mark Agent

Section 145 of the Trade Marks Act, 1999 deals with agents and provide that where, by or under the
Trade Marks Act, any act, other than the making of an affidavit, is required to be done before the
Registrar by any person, the act may, subject to the rules made in this behalf, be done instead of by
that person himself, by a person duly authorised in the prescribed manner, who is




(a) a legal practitioner, or
(b) a person registered in the prescribed manner as a trade marks agent, or

(c) a person in the sole and regular employment of the principal.

Qualifications for Registration

Rule 144 of the Trade Marks Rule, 2017 states that subject to the provisions of Rule 145, a person
shall be qualified to be registered as a trademark’s agent if he

(i) is a citizen of India,
(ii) is not less than 21 years of age;
(iii) is a graduate of any university in India or possesses an equivalent qualifica

the Advocates Act, 1961 or is a member of the Institute of Co
(iv) is considered by the Registrar as a fit and proper person to be




HAPTER : 18I AW REIATINGT PYRIGHT
COPYRIGHT
Question : 1

Define Copyright under the Copyright Act, 1957. State the types of works protected undt

(3 marks) %

Answer : @

Copyright (or author’s right) is a legal term used to describe th ators have over their
literary and artistic works. Works covered by copyright range f books, music, paintings,
sculpture, and films, to computer programs, databases, ise s, maps, and technical
drawings.

Section 13(1) of the Act provides that copyright shall s roughout India in the following classes

of works, that is to say,-

(a) original literary, dramatic, musical a *cworks;
(b) cinematograph films; and
(c) sound recording. Q

TERM OF COPYRIGHT l <
Question : 2 %
Areno apher publishes a photograph anonymously. After 10 years, his identity is
reve ain the term of copyright in this case.
arks
Answer :

Term of Copyright in Anonymous and Pseudonymous Works




* Inthe case of literary, dramatic, musical or artistic work (other than a photograph), which is
published anonymously or pseudonymously, copyright shall subsist until sixty years from the
beginning of the calendar year next following the year in which the work is first published.

* Provided that where the identity of the author is disclosed before the expiry of the said period,
copyright shall subsist until sixty years from the beginning of the calendar year next following
the year in which the author dies.

ASSIGNMENT OF COPYRIGHT

Question : 3

Video Master was assigned the video rights of a popular cinematograph fill by Nishi Production.
Subsequently, Nishi Production granted the satellite broadcasting rights,of the,same film to a third
party. Video Master challenged this act, alleging that the assignmefitef vidéo rights inherently
included the right to satellite broadcast, and therefore, Nishi Preduction hadno authority to assign
the same to another party. Nishi Production contended that satellite Breadcast rights are distinct
from video rights and were never assigned to Video Mastér.

In light of the provisions of the Copyright Act, 1957 gdiscuss Whether the assignment of video rights
would include the right of satellite broadcast as well.

(5 marks)

Answer :

Provision of Law:

* Section 18 af the Copytight Act provides that the owner of the copyright in an existing work or
the prospective owner of the copyright in a future work may assign to any person the copyright
eithefwhelly or partially and either generally or subject to limitations and either for the whole
term of the copyright or any part thereof.

* However,'if'case of the assignment of copyright in any future work, the assignment shall take
effectonly when the work comes into existence.

%, No such assignment shall be applied to any medium or mode of exploitation of the work which
did not exist or was not in commercial use at the time when the assignment was made, unless
the assignment specifically referred to such medium or mode of exploitation of the work.

*  However, the author of the literary or musical work included in a cinematograph film shall not
assign or waive the right to receive royalties to be shared on an equal basis with the assignee of
copyright for the utilization of such work in any form other than for the communication to the
public of the work along with the cinematograph film in a cinema hall, except to the legal heirs
of the authors or to a copy right society for collection and distribution and any agreement to
contrary shall be void.




* The author of the literary or musical work included in the sound recording but not forming part
of any cinematograph film shall not assign or waive the right to receive royalties to be shared on
an equal basis with the assignee of copyright for any utilization of such work except to the legal
heirs of the authors or to a collecting society for collection and distribution and any assignment
to the contrary shall be void.

* It may be noted that assignee in respects the assignment of the copyright in any future work
includes the legal representatives of the assignee, if the assignee dies before the work comes
into existence.

* In Video Master vs. Nishi Production 1998(3) Bom. CR 782, judgement dated 21 October, 1997,
Hon'ble Bombay High Court considered the issue whether assignment of video rights woéuld
include the right of satellite broadcast as well.

* The Court agreed with the defendant’s arguments that there were several publie€ommunication
channels, including video TV, satellite broadcasting, and terrestrial television broadeasting.

* Thefilm’s owner owned independent copyright in each of those formats, and,hefcould\assign it
to various people.

> As aresult, the video copyright granted to the plaintiff would exclude:the satéllite broadcast
copyright of the film, which was a separate entitlement of the'owner of the film.

MODE OF ASSIGNMENT

Question : 4 (Dec 2023)

Manish assigned the copyright of his Beak téhis niece Sujata in 2020. In 2022, due to some
misunderstanding between themyManishyw@nts to revoke the assignment. Sujata contents that she
has not made any fault and that'she'thad helped a lot and there is no ground for revocation of
assignment. Discuss.

Answer :

ProvisionofiLaws

* \, Section, 19A of the Copyright Act, 1957 deals with disputes with respect to assignment of
Copyright. It provides that:

» Nfan assignee fails to make sufficient exercise of the rights assigned to him, and such failure is
not attributable to any act or omission of the assignor, then, the Commercial Court may, on
receipt of a complaint from the assignor and after holding such inquiry as it may deem
necessary, revoke such assignment.

* However, the Appellate Board will not pass order to revoke the assignment unless the terms of
the assignment are harsh to the assigner.

* Provided also that, no order of revocation of assignment under this sub-section, shall be made
within a period of five years from the date of such assignment.




Conclusion/Analysis:

» Thus, Manish can successfully revoke the licence only after 5 years of the assignment if he
shows to the Appellate Board that the terms of the assignment are harsh to him.
» Hence, Manish cannot revoke the assignment in 2022 if he has made assignment in 2020.

Question : 5 (Dec 2024)

Rohit has authored a book titled “A Concise History of Jaipur”, and the manuscript was en&
Varun for printing. A dispute arose among the two as Rohan contended that Varun,ha ight'to

publish the book as there was no assignment of the copyright. On the other hand
there was an oral agreement in which Rohit assigned the copyright in exchange

expenses that entitled him to publish it. In reality, Rohit did not give a writte opyright
assignment in favour of Varun to publish the books.

Based on the above, answer the following questions with relevant m% s of the Copyright Act,

1957. ‘
(i) Do you think the requirements for the assignment of ¢ ight fulfilled?

(ii) In case of assignment of copyright to Varun, wh

eemed to have lapsed?
(iii) What rights can Rohit claim if the work is utilisedNifi any®other form?
(iv) When can the court revoke the assignment of'eopyright if granted to Varun?

(v) What will the Court do if it receive§ a c int regarding this assignment of copyright?
(2 marks each)

Answer (i y
e Section l%&wvright Act, 1957 provides that an assignment of the copyright in any work
N

should ng signed by the assignor or by his duly authorised agent.
. % 2nt of copyright in any work required to identify such work, and also specify the
i igned; the duration; territorial extent of such assignment; the amount of royalty and
other consideration payable to the author or his legal heirs during the currency of the
assignment and the assignment subject to revision, extension or termination on terms mutually
agreed upon by the parties.

> Inview of the above provision the requirement of copyright were not fulfilled.

Answer (ii)




*  According to Section 19(4) of the Copyright Act, 1957, where the assignee does not exercise the
rights assigned to him under any of the other sub- sections of this section within a period of one
year from the date of assignment, the assignment in respect of such rights shall be deemed to
have lapsed after the expiry of the said period unless otherwise specified in the assighment.

* Section 19(5) of the Copyright Act, 1957 provides that if the period of assignment is not stated, it
shall be deemed to be five years from the date of assignment.

Answer (jii)

* The assignment of copyright in any work contrary to the terms and conditions ofithe, rights
already assigned to a copyright society in which the author of the work is a mémbendswveid.

* The Assignment of copyright in any work to make a cinematograph film doeswot affect the right
of the author of the work to claim an equal share of royalties and consideration‘payable in case
of utilization of the work in any form other than for the communicatiohto the public of the
work, along with the cinematograph film in a cinema hall.

» Rohit can claim his rights if the work is utilised in théaforesaid form.

Answer (iv)

Section 19A (1) of the Copyright Act, 195Z provides that if an assignee fails to make sufficient
exercise of the rights assigned to him, and such failure is not attributable to any act or omission of
the assignor, then, the Commercial Court may; on receipt of a complaint from the assignor and after
holding such inquiry as it may@deem,necessary, revoke such assignment.

Answer (v)

*  Accordingte,Section 19A (2) of the Copyright Act, 1957, If any dispute arises with respect to the
assignment'of any copyright, the Commercial Court may, on receipt of a complaint from the
aggrieved'party and after holding such inquiry as it considers necessary, pass such order as it
may“deem fit including an order for the recovery of any royalty payable:

*, Provided that the Commercial Court shall not pass any order under this sub-section to revoke
the assignment unless it is satisfied that the terms of assignment are harsh to the assignor in
case the assignor is also the author:

TERMINATION OF LICENCE

Question : 6 (June 2025)




When may a license be terminated, granted under the Copyright Act, 1957?

(5 marks)
Answer :

Termination of Licence

Section 32B of the Copyright Act, 1957 deals with termination of licences and provides that if'at any
time after the granting of a licence, the owner of the copyright in the work or any persen‘authaorised
by him publishes a translation of such work in the same language and which is substantially the'same
in content at a price reasonably related to the price normally charged in India farthe'translation of
works of the same standard on the same or similar subject, the licence so granted shalldbe
terminated.

However, such termination shall take effect only after the expiry of'a'period*of three months from
the date of service of a notice in the prescribed manner on thegperson helding such licence by the
owner of the right of translation intimating the publication of the translation.

BROADCAST REPRODUCTION RIGHT

Question : 7 (Dec 2023)

Explain the broadcast reprodugtiofyrights tnder the provisions of the Copyright Act, 1957.

(5 marks)
Answer :

Section 37(%1). of the Copyright Act, 1957 entitles every broadcasting organisation to have a special
rightte ,be known as “broadcast reproduction right” in respect of its broadcasts.

Section 37(2) provides that Broadcast reproduction right shall subsist until twenty-five years from
the'beginning of the calendar year next following the year in which the broadcast is made.

As per Section 37(3) of the Act during the continuance of a broadcast reproduction right in relation
to the broadcast or any substantial part thereof

a) re-broadcasts the broadcast; or
b) causes the broadcast to be heard or seen by the public on payment of any charges; or




c) makes any sound recording or visual recording of the broadcast; or

d) makes any reproduction of such sound recording or visual recording where such initial
recording was done without licence or, where it was licensed, for any purpose not envisaged
by such licence; or

e) sells or gives on commercial rental or offer for sale or for such rental, any such sound
recording or visual recording referred to in clause (c) or clause (d).

REGISTRATION OF COPYRIGHT

Question : 8 (June 2024)

“The Registrar of Copyrights shall have the powers of a civil court when tryi %er the Code

it
of Civil Procedure, 1908”. Elaborate the statement in context with the Cop ct, 1957.
(5 marks) Q
Answer : QJ

As per Section 74 of the Copyright Act, 1957, the Registrar of Copyrights shall have the powers of a
civil court when trying a suit under the Cod il Procedure, 1908, in respect of the following
matters, namely -

( nce of any person and examining him on oath;
(b) requiring the discovery a % n of any document;

(c) receiving evidence

(d) issuing commissions for the examination of witnesses or documents;

(e) requisitioning ickecord or copy thereof from any court or office;

(f) any othegmatte may be prescribed.

AN

INFRINGEMENT OF COPYRIGHT

a) summoning and enforcingsthe

Do the following acts constitute infringement of copyright under the Copyright Act, 1957:
(i) Prof. Ajay recited in public an extract from a poem by Rabindranath Tagore.

(i) ABC Publisher published a compilation of speeches of Atal Bihari Vajpayee, former Prime
Minister, delivered in public without permission.




(iii) A newspaper publishes a copy of masterpiece painting of Ganesh while carrying a story on his
death.

(iv) A book is not available in India. A librarian makes 10 copies of the book for the use of the Public
library.

(v) A magazine reproduces an article on a political topic by Kuldeep Nayar.

(5 marks)
Answer :

Keeping in view provisions of Section 52 and other provisions of the Copyright Agt,
1957 answer to given as follows: -

(i) the reading or recitation in public of reasonable extracts from a published\literacy or dramatic
work do not amounts to infringement of Copyright.

» Thus, Prof. Ajay can recite in public an extract from a poem by*Rabindranath Tagore.

(ii) Using the speech of former Prime Minister privately,or reporting in newspaper or Magazine or
television as news will not amount to infringement oficopyright. But publishing a compilation of
speeches of former Prime Minister to mass public without permission will amount to infringement of
copyright.

(iii) A fair dealing with any work forthe purposes of reporting of current events and current affairs
will not amount to infringement of,copyright.

» Thus, a newspaper ¢an publish a copy of masterpiece painting of Ganesh with a story on his
death.

(iv) Making.of hot morée'than 3 copies of a book by or under the direction of the person in charge of
a non -commereialpublic library for the use of the library if such book in not available for sale in
India willaot.amount to infringement of copyright.

>\, In‘given case librarian has made 10 copies; hence it amounts to infringement of Copyright.

(v) The reproduction in a newspaper, magazine or other periodical of an article on current economic,
political, social or religious topics will not amount to infringement of copyright. However, if the
author of such article has expressly reserved to himself the right of reproduction, then reproduction
without his permission will amount to infringement of copyright.

» Thus, if magazine reproduces the article of Kuldeep Nayar on political topic without his
permission who has reserved the right of reproduction to himself expressly, it amounts to




infringement of copyright. However, if Kuldeep Nayar has not reserved such right expressly
then it will not amount to infringement.

Question : 10 (June 2024)

Francis is a famous lyricist in India & world-wide. Sona, another lyricist copied a very catching phase
from his song, there is likely to be infringement even if the phrase is very short. Mention the
commonly known acts which are termed as infringement of copyright. Also discuss the pendlties for
infringement.

(5 marks)
Answer :

The following are some of the commonly known acts involving infringement of copyright:

* Making infringing copies for sale or hire or selling or letting them.for hire;

*  Permitting any place for the performance of worksfiifmpublieawhere such performance constitutes
infringement of copyright;

* Distributing infringing copies for the purpose of‘trade‘erto such an extent so as to affect
prejudicially the interest of the owner of‘eepyright;

*  Public exhibition of infringing copies by way of trade; and

* Importation of infringing copies into India.

i.  Section 63 deals with offeneesofiinfringement of copyright or other rights conferred by the
Copyright Act, 1957.

ii.. This section makes,\any person who knowingly infringes or abates the infringement of the
copyright in aswork or@nyrother right conferred under the Act (except for resale share right in
original copieshliable to imprisonment for a minimum period of six months which may extend
to three years andwvith minimum fine of fifty thousand rupees which may extend upto rupees
two lakhs.

iii. Hewever, thescourt has been empowered to impose a sentence less than six months or a fine
less thanfifty thousand, if the infringement had not been made for gain in the course of trade or
business. In such situations, the section requires the courts to mention adequate and special
reasons in the judgement.

iv.  According to section 63, any person who knowingly infringes or even abets the infringement of
the copyright in a work or any other rights conferred by the Copyright Act except the right to
resale share in original copies commits the offence of copyright.

POWER OF POLICE TO SEIZE INFRINGING COPIES




Question : 11 (Dec 2024)

Explain the provisions of ‘power of police to seize infringing copies’ under Section 64 of the
Copyright Act, 1957.

(5 marks)

Answer :

*  Section 64 of the Copyright Act, 1957 empowers any Police Officer, not belo ngub—
inspector, to seize without warrant, all copies of the work and all plates us hepurpose of

making infringing copies of the work, wherever they are found.
*  However such Police Officer has to satisfy himself before such seizure
Section 63 in respect of the infringement of copyright in any work

to be committed.
*  Further, such Police Officer has been put under obligation %ﬁ

ffence under
isbeing or is likely

efore the Magistrate, as
soon as practicable, all copies and plates so seized.

* Any interested person may make an application to ate, in fifteen days of such
seizure, for restoring to him such copies and plates

* Section 65 makes liable, any person, who kno ng s or has in his possession, any plate for
the purpose of making infringing copies of any k in which copyright subsists, to

imprisonment which may extend to%and so fine.




CHAPTER : 19 1AW REIATING TO
EOGRAPHICAL INDICATIONS OF D

GEOGRAPHICAL INDICATIONS

What is a Geographical Indication?

(3 marks)
Answer :

Geographical Indication

* Itis anindication.

* It originates from a definite geographical territory.

* Itisused to identify agricultural, natural or tnantfactured goods.

*  The manufactured goods should be produced or processed or prepared in that territory.
* It should have a special quality or reputation or'ether characteristics.

CASE OF KANCHEEPURAM HANDLOOM SILK WEAVERS CO-OPERATIVE SOCIETY LTD. V/S UNION OF
INDIA

Question : 2 (Juné 2025)

Kanchegpuram'Sarees, a famous product made in the Kancheepuram region of Tamil Nadu, was
registeredwnder the Geographical Indication of Goods (Registration and Protection) Act, 1999. The
Kanchéepiram Handloom Silk Weavers Co-operative Society Limited was constituted to register

‘. Kaneheepuram G.I"” by traditional authentic weavers residing in Kancheepuram region. The
registration of a similar society was also made by the non-traditional producers which used the same
G.l. against which the dispute arose. The Kancheepuram Society of Traditional Weavers filed a
petition challenging the registration of a similar G.I. for the product, claiming that it would result in
the misuse and exploitation of their traditional craft.

The petitioners argued that only the authentic weavers from the Kancheepuram region should be
entitled to use the G.I. for Kancheepuram Sarees and that ‘““Broader definition could result in the
dilution of the uniqueness and quality of the product. Therefore, the G.I. of Kancheepuram Sarees
should be exclusive to the traditional weavers, of the Kancheepuram region and the G.I. Act should




be interpreted in a way that protected the authenticity and tradition of the product. Any registration
extending the use of G.I. beyond this would lead to the exploitation of their craft. Union of India, the
respondent, argued that G.I. Act is intended to protect the geographical origin of a product and does
not restrict registration based on the type of producer. It should be extended to all the producers
traditional as well as non-traditional weaver communities which produce authentic “Kancheepuram
Sarees’'.

Considering the above case study, answer the following questions in the light of Geographical
Indication of Goods (Registration and Protection) Act, 1999.

(i) What is meant by Geographical Indication?

(ii) What are the benefits of Geographical Indication registration?
(iii) Is there any difference between Geographical Indication and Trade Mark? %
(iv) When may a registered Geographical Indication be treated as mfrmged"%

(v) Is the contention of the Union of India, the respondent, correct? E
(2 marks each)

O

*  As per Section 2(e) of the Geographical Indicationiof Goods (Registration and Protection) Act,
1999, Geographical Indication in relationto ds means an indication which identifies such
goods as agricultural goods, natura manufactured goods as originating, or
manufactured in the territory of @,co r a region or locality in that territory, where a given
quality, reputation or other ¢ [ f such goods is essentially attributable to its
geographical origin and i e such goods are manufactured goods one of the activities
of either the producti sing or preparation of the goods concerned takes place in
such territory, regi

Answer (i

Benefit of registration of Geographical Indications are as under:

* It confers legal protection to Geographical Indications in India.

* Prevents unauthorised use of a Registered Geographical Indication by others.

* It provides legal protection to Indian Geographical Indications which in turn boost exports.

* It promotes economic prosperity of producers of goods produced in a geographical territory.




Answer (iii)

A trade mark is a sign which is used in the course of trade and it distinguishes goods or services of
one enterprise from those of other enterprises. Whereas a geographical indication is an indication
used to identify goods having special characteristics originating from a definite geographical
territory.

Answer (iv)

The Geographical Indication may be treated to be infringed in the following situ@tions

*  When an unauthorised user uses a geographical indication that indicates,or suggests'that such
goods originate in a geographical area other than the true place of origin of such goods in a
manner which mislead the public as to the geographical origin of Sueh goods.

*  When the use of geographical indication result in an unfair competition including passing off in
respect of registered geographical indication.

*  When the use of another geographical indication results in false representation to the public
that goods originate in a territory in respect of which'a,registeréd geographical indication
relates.

Answer (v)

* The Union of India, in defencé, contended'that the of the Geographical Indication of Goods
(Registration and Protection) Aet, 1999, is intended to protect the geographical origin of a
product and does not festrict registration based on the type of producer.

* The protection under the Gl A¢t should extend to all producers within the region, including those
who do not necessatilyibelohg to traditional weaver communities but still produce authentic
Kancheepuram sarees,is correct.

* Thereforeg, theregistsation to all producers within the region, including both traditional and non-
traditional producers, as long as they could show that their products met the standards set for
Kancheepuram Sarees.

» _TheGeographical Indication of Goods (Registration and Protection) Act, 1999 seeks to protect
the'geographical origin of a product and that broad protection would ensure that the quality and
repuitation of the product were maintained, without limiting the use of the Geographical
Indication to a specific group of producers.

PROHIBITION OF REGISTRATION OF CERTAIN GEOGRAPHICAL INDICATIONS

Question : 3 (June 2024)




“Section 9 of the Geographical Indications of Goods (Registration and Protection Act, 1999 prohibits
registration of certain geographical indications.” Discuss.

(5 marks)

Answer :

Section 9 of the Act prohibits registration of certain geographical indications. They are as follows:
(a) the use of which would be likely to deceive or cause confusion; or

(b) the use of which would be contrary to any law for the time being in force; or

(c) which comprises or contains scandalous or obscene matter; or

(d) which comprises or contains any matter likely to hurt the religious susceptibilities of any class or
section of the citizens of India; or

(e) which would otherwise be disentitled to protection in a cousty ok

(f) which are determined to be generic names or indications,of geods and are, therefore, not or
ceased to be protected in their country of origin, or whichhave fallen into disuse in that country; or

(g) which, although literally true as to the territorygregion onlocality in which the goods originate,
but falsely represent to the persons that the goods originaté'in another territory, region or locality,
as the case may be;

* shall not be registered as a geographical indication.

* It may be noted that “gengricthames or‘indications’, in relation to goods, means the name of a
goods which, althoughelatesstothe place or the region where the goods was originally
produced or manufactured has lost its original meaning and has become the common name of
such goods and servés,asta,designation for or indication of the kind, nature, type or other
property or characteristic of the goods.

* However, in\detérmining whether the name has become generic, account shall be taken of all
factors.including thé existing situation in the region or place in which the name originates and
the area oficonstimption of the goods.

REGISTRATION OF GI

Question : 4

Explain the procedure for registration of a Geographical Indication in India.

(5 marks)




Answer :

Step 1: Filing of application Please check whether the indication comes within the ambit of the
definition of a Geographical Indication under section 2(1)(e) of the Act.

The association of persons or producers or any organization or authority should represent the
interest of producers of the concerned goods and should file an affidavit how the applicant claims to
represent their interest.

*  Application must be made in triplicate.

* The application shall be signed by the applicant or his agent and must be accompaniedby a
statement of case.

* Details of the special characteristics and how those standards are maintaified.

* Three certified copies of the map of the region to which the Gl relates.

* Details of the inspection structure if any to regulate the use of the Ghin,the territory to
which it relates.

e Give details of all the applicant together with address. If there isasdargesnumber of
producers a collective reference to all the producers of the goods may be made in the
application and the Gl. If registered will be indicated accordingly.in the register.

Step 2 & 3: Preliminary Scrutiny and Examination

*  The Examiner will scrutinize the applicationgfot any deficiencies.

* The applicant should within one month,of the.communication in this regard, remedy the
same.

* The content of statement of case is assessed by a consultative group of experts will versed
on the subject.

* The will ascertain the correctness of'particulars furnished.

* Thereafter an Examination Report,would be issued.

Step 4: Show Cause Notice

* If the Registrarhas any objection to the application, he will communicate such objection.

* The applicant mustiréspond within two months or apply for a hearing.

* The decisionwill beduly communicated. If the applicant wishes to appeal, he may within
one monthymakeé a request.

* The Registrar is also empowered to withdraw an application, if it is accepted in error, after
giving on,opportunity of being heard.

Step'5:"Publication in the Geographical Indications Journal

Every application, within three months of acceptance shall be published in the Geographical
Indications Journal.

Step 6: Opposition to Registration

* Any person can file a notice of opposition within three months (extendable by another
month on request which has to be filed before three months) opposing the Gl application
published in the Journal.

* Theregistrar shall serve a copy of the notice on the applicant.




*  Within two months the applicant shall sent a copy of the counter statement.

* If he does not do this be shall be deemed to have abandoned his application. Where the
counter statement has been filed, the registrar shall serve a copy on the person giving the
notice of opposition.

* Thereafter, both sides will lead their respective evidences by way of affidavit and supporting
documents.

* Adate for hearing of the case will be fixed thereafter.

Step 7: Registration

*  Where an application for a Gl has been accepted, the registrar shall register the geographical
indication. If registered the date of filing of the application shall be deemed to be the.date of
registration.

* The registrar shall issue to the applicant a certificate with the seal of the\Geographical
indications registry.

Step 8: Renewal A registered Gl shall be valid for 10 years and ¢an be,renewed on payment of
renewal fee.

Step 9: Additional Protection to Notified Goods Additienal protection for notified goods is provided
in the Act.

Step 10: Appeal Any person aggrieved by an order or'decision may prefer an appeal

Question : 5

How long the registration 6f Geographical Indication is valid?

(4 marks)
Answer :

*4, Section 18 of the Act deals with duration, renewal, removal and restoration of registration of
Geographical Indication.

* \JIhe registration of a geographical indication shall be for a period of ten years, but may be
renewed from time to time in accordance with the provisions of this section.

* The registration of an authorised user shall be for a period of ten years or for the period till the
date on which the registration of the geographical indication in respect of which the auhorized
user is registered expires, whichever is earlier.

* The Registrar shall, on application made in the prescribed manner, by the registered proprietor
or by the authorised user and within the prescribed period and subject to the payment of the
prescribed fee, renew the registration of the geographical indication or authorised user, as the




case may be, for a period of ten years from the date of expiration of the original registration or
of the last renewal of registration, as the case may be.

Question : 6

A company started selling sparkling wine in India using the name “Champagne”, though the product
was not produced in the Champagne region of France. Examine whether this constitutes
infringement under the Geographical Indications of Goods (Registration and Protection) Act, 1999.

(5 marks)
Answer :

Provision of Law:

As per section 22 a registered geographical indication is infringed by a“person who, not being an
authorized user thereof uses such geographical indication’bysany means in the designations or
presentation of goods that indicates or suggests that stich,gaods,originate in a geographical area
other than the true place of origin of such goods in@ mannergoods; or which misleads the persons
as to the geographical origin of such goods; or uses‘any geegraphical indication in such manner
which constitutes an act of unfair competitiomincluding,passing off in respect of registered
geographical indication. It may be noted that,“act of unfair competition’’ means any act of
competition contrary to honest practices intindustrial or commercial matters.

The following acts shall be deeméd towbe,acts of unfair competition, namely:

* all acts of such a nature.astoereate confusion by any means whatsoever with the
establishment, the goads or the industrial or commercial activities, of a competitor;

» false allegations in the,course of trade of such a nature as to discredit the establishment, the
goods or the industrialfor'eommercial activities, of a competitor;

» geographicalindications, the use of which in the course of trade is liable to mislead the persons
as to the nature, thé manufacturing process, the characteristics, the suitability for their purpose,
or the quahtity,©of the goods.

A registered geographical indication is infringed by a person who, not being an authorised user
thereoftises another geographical indication to the goods which, although literally true as to the
territoryyregion or locality in which the goods originate, falsely represents to the persons that the
goods originate in the territory, region or locality in respect of which such registered geographical
indication relates.

Conclusion/Analysis:

Use of the name “Champagne” for wine not originating from the Champagne region amounts to
infringement under Section 22 of the Gl Act, 1999, as it misleads consumers and constitutes false
representation.




Question : 7

An association registered the Gl “Nagpur Orange”. Later, it attempted to assign the Gl rights to a
private company for commercial exploitation. Can such assignment be made under the Geographical
Indications of Goods (Registration and Protection) Act, 19997 Give reasons.

(3 marks)

Answer : <

Provision of Law:

*  Section 24 of the Act prohibits assignment or transmission of geograp ation. It states
that any right to a registered geographical indication shall not be je atter of
assignment, transmission, licensing, pledge, mortgage or an agreement.

* However, on the death of an authorised user his right in a geographical indication
shall devolve on his successor in title under the law f e time being in force.

Conclusion/Analysis: Q

Assignment or transfer of a registered Geo Nn ation is prohibited under Section 24 of the
Gl Act, 1999. Hence, the attempt to assign “ ur'@©range” to a private company is invalid in law.

Question : 8

application
Protectio

(3m \

W

Provision of Law:

* Section 25 of the Act provides that the Registrar of Trade Marks shall, suo-motu or at the
request of an interested party, refuse or invalidate the registration of a trade mark which
contains or consists of a geographical indication with respect to the goods or class or classes of




goods not originating in the territory of a country, or a region or locality in that territory which
such geographical indication indicates, if use of such geographical indications in the trade mark
for such goods, is of such a nature as to confuse or mislead the persons as to the true place of
origin of such goods or class or classes of goods.

* Atrade mark is a sign which is used in the course of trade and it distinguishes goods or services
of one enterprise from those of other enterprises.

*  Whereas a geographical indication is an indication used to identify goods having special
characteristics originating from a definite geographical territory.

trademark if it misleads about origin.

CASE OF TEA BOARD. INDIA VS. ITC LIMITED Q
Question : 9 (June 2024) %QJ

India Tea Board owns the famous Geographicaliindication “Darjeeling” and the logo of the woman
holding the tea leaves, as well as the trademar arjeeling” under the Trademarks Act, regarding

Conclusion/Analysis:
Since “Banaras Brocades and Sarees” is already registered as a GlI, registration of “ “asa
trademark would be refused under Section 25 of the GI Act, 1999, as Gl cannot egis asa

(ltea))‘

ITC, Limited has used the “Darjeeli gel as the name of its top lounge at its Kolkata hotel, ITC
Sonar.

Tea Board of India filed a S ITC Ltd. that by using the word “Darjeeling” in one of its
hotel resorts in Kolkataywhieh is akreach of its landmark as well as well as a certificate mark as tea
Board is the registered he “Darjeeling” sign.

Tea Board of India ed an interlocutory application for temporary injunction for restraining the
ducting or making its business at the hotel by the name “Darjeeling

ion stated that usage of the word “Darjeeling” in the name and logo by defendants
is passi empting to pass off its business or services so as to discredit the fame of

as a geographical indication and/or to mislead persons.

lig the above, answer the following questions in the light of the Geographical Indications of
Go (Registration and Protection) Act, 1999:

(i) Is the contention of the India Tea Board, that ITC Ltd. is engaging in Passing- off, correct? Explain.
(ii) How a Geographical Indication is different from Trade Mark?

(iii) Can the Tea Board of India file a complaint against ‘X’ for selling tea varieties at the Railway
station under the name ‘Darjeeling Tea Stall’?




(iv) What if ITC Limited has been operating and using the ‘Darjeeling Lounge’ long before the
enactment of the Act?

(v) What is punishment for applying false Geographical Indications?

(2 marks each)

Answer :

Answer (i)

Provision of Law:

* The word “Darjeeling” - as precious to tea as it may be as champagne to,sparkling wines of that
province in France - cannot be exclusively claimed by the plaintiff byavirtuerof'its registration as a
geographical indication or as a certification trade mark.

* Even for a case of passing-off, the use of “Darjeeling” by a person other than the plaintiff can be
complained of if the word or the geographical indication haskany nexus with the product with
which it is exclusively associated upon the registrationylt is not necessary to consider whether a
“Darjeeling Tea Stall” selling only hot cups of tea ¢an entitle the plaintiff to carry a complaint in
respect thereof or a “Darjeeling Tea House” sélling all varieties of packaged tea can be said to be
in derogation of the plaintiff’s rights.

* The defendant’s “Darjeeling Lounge” is @n €x¢lusive area within the confines of its hotel which is
accessible only to its high-end customers:The Iounge is a place where such customers and
accompanying visitors may frequent, and even sip Darjeeling tea or any other beverage or drink,
but there is scarcely any likelihood of deception or confusion in the lounge being named
“Darjeeling” for the plaintiff to'be granted to any order that it seeks.

Conclusion/Analysis:

In light of abovéthecontention of India Tea Board that the ITC Ltd. is using Passing-off, is not
correct.

Answer. (i)

Difference between Geographical Indication & a Trade Mark:

* Atrade mark is a sign which is used in the course of trade and it distinguishes goods or services
of one enterprise from those of other enterprises.

*  Whereas a geographical indication is an indication used to identify goods having special
characteristics originating from a definite geographical territory.




Answer (iii)

* Itis not necessary to consider whether a “Darjeeling Tea Stall” selling only hot cups of tea can
entitle the plaintiff to carry a complaint in respect thereof or a “Darjeeling Tea House” selling all
varieties of packaged tea can be said to be in derogation of the plaintiff’s rights.

* The defendant’s “Darjeeling Lounge” is an exclusive area within the confines of its hotel which is
accessible only to its high-end customers.

* The lounge is a place where such customers and accompanying visitors may frequent, and even
sip Darjeeling tea or any other beverage or drink, but there is scarcely any likelihood of:
deception or confusion in the lounge being named “Darjeeling” for the plaintiff to be granted to
any order that it seeks.

* Hence, “Darjeeling Tea Stall” can sell all/multiple tea varieties and it cannot bé saidhtorbe in the
derogation of the plaintiff’s rights.

Answer (iv)

* ITC Limited running and using the “Darjeeling Lounge“sbeforexthelenactment of Geographical
Indications of Goods (Registration and Protection)Aet, 4999, as to the case of dilution, the name
“Darjeeling” has been extensively used in manytrading'and, commercial circles for decades
before the Gl Act was enacted.

* Inacase of dilution by blurring, it is the uniqueness,of a mark which is protected even in a case
where there is no likelihood of confusion\But'the word “Darjeeling” has been and continues to
be so widely used as a business nameyor, for like purpose for so long that the plaintiff's recent
plea would, prima facie, not entitle them,to enjoy the kind of exclusivity that they asserts/claim.

Answer (v)

According to Seetion89 of the Geographical Indication of Goods (Registration and Protection) Act,
1999, any person whowapply false Geographical Indications shall, unless he proves that he acted,
without intenttodefraud, be punishable with imprisonment for a term which shall not be less than
six menths'but which may extend to three years and with fine which shall not be less than fifty
thousand, rupees but which may extend to two lakh rupees. It may be noted that the court may, for
adeguate and special reasons to be mentioned in the judgment, impose a sentence of imprisonment
for a term of less than six months or a fine of less than fifty thousand rupees.

PENALTY FOR APPLYING FALSE GEOGRAPHICAL INDICATIONS

Question : 10 (Dec 2023)




Explain the Provision 39 of Geographic indications relating to penalty for false geographical
indications.

(5 marks)

Answer :

According to Section 39 of the Geographical Indications of Goods (Registration and Protectiof) Act,
1999, any person who:

(a) falsifies any geographical indication; or
(b) falsely applies to goods any geographical indication; or

(c) makes, disposes of, or has in his possession, any die, block, machine, platelorother instrument
for the purpose of falsifying or of being used for falsifying, a geographical indication; or

(d) applies to any goods to which an indication of the country or placein Which they were made or
produced or the name and the address of the manufacturer or{persen foriwhom the goods are
manufactured is required to be applied under section 71, a falsetindication of such country, place,
name or address; or

(e) tampers with, alters or effaces an indication of @rigin which'has been applied to any goods to
which it is required to be applied under section,71; o

(f) causes any of the things above-mentionediin this section to be done, shall, unless he proves that
he acted, without intent to defraud,

be punishable with imprisonnent for a term which shall not be less than six months but which may
extend to three years and with fine'which shall not be less than fifty thousand rupees but which may
extend to two lakh rupees. it may be noted that the court may, for adequate and special reasons to
be mentioned in the judgment,impose a sentence of imprisonment for a term of less than six
months or a fing‘of less than fifty thousand rupees.




CHAPTER : 20 LAW REILATING TO DESIGNS

DESIGN

Question : 1

What is meant by ‘Design’ under the Designs Act, 2000?

(3 marks)

Answer :

As per section 2(d) Design means only the features of shape, configuration, pattern or ornament or
composition of lines or colour or combination thereof applied to any article whether two
dimensional or three dimensional or in both forms, by any. industrialkprocess or means, whether
manual, mechanical or chemical, separate or combined, Whi¢h'inithe finished article appeal to and
are judged solely by the eye, but does not includeany mode'or principle or construction or anything
which is in substance a mere mechanical device, anchdoes'fot include any trade mark, as define in
clause (v) of sub-section of Section 2 of the Irade,and Merchandise Marks Act, 1958, property mark
or artistic works as defined under Section 2(c)‘ef the Copyright Act, 1957.

PROHIBITION OF REGISTRATION OF CERTAIN REGISTRATION

Question : 2 (Dec 2023)

Who is thesproprietor of a design and state the prohibition in registration of certain design?

(5 maxks)

Answer :

Proprietor of a New or Original Design

According to Section 2(j) of the Designs Act, 2000 proprietor of a New or Original Design means:




(i) Where the author of the design, for good consideration, executes the work for some other
person, means the person for whom the design is so executed;

(ii) Where any person acquires the design or the right to apply the design to any article, either
exclusively of any other person or otherwise, means, in the respect and to the extent in and to which
the design or right has been so acquired, the person by whom the design or right is so acquired; and

(iii) In any other case, means the author of the design; and where the property in or the right to
apply, the design has devolved from the original proprietor upon any other person, includes that
other person.

Prohibition of Registration of Certain Designs
The following design are prohibited from registration under Section 4 of Design¢Act, 2000

* isnot new or original; or

* has been disclosed to the public anywhere in India or in any other country by publication in
tangible form or by use or in any other way prior to the filing date, or'where applicable, the
priority date of the application for registration; or

* isnot significantly distinguishable from known designs or cambination of known designs; or

* comprises or contains scandalous or obscene matter,shall not\be registered.

CASE OF M/S BRIGHTO AUTO INDUSTRIES VS. SHRI RAJ CHAWLA
Question : 3 (Dec 2024)

‘Heavy Duty Company’ manufaettces\Rick-N-Carry Hydraulic Self Mobile Cranes’ developed and
registered under the Desighs Act;{2000. They filed a suit for permanent injunction and infringement
against ‘Robust Mechanieals'‘€@ompany’, who began manufacturing and selling mobile cranes that
were visually identical to the original design of ‘Heavy Duty Company’ claiming that their machine is
“new or original%,

(i) wWith the'support of a case law, discuss the requirements of for a design to be considered
significantly “new or original”.

(i) What is the Court’s duty while determining if a design is “new or original”?
(8+2=5 marks)

Answer (i

* Hon’'ble Supreme Court of India held that expression new or original appearing in Section 4
means that the design which has been registered has not been published anywhere or it has




been made known to the public and that it had been invented for the first time or it has not
been reproduced by anyone.

* Inthe matter of M/s Brighto Auto Industries vs. Shri Raj Chawla (ILR 1978 (I) Delhi) it was held
by the Honorable Court that new is taken generally to mean as different to what has gone
before and original as something originating from the author.

* Inthe matter of novelty the eye has to be the ultimate arbiter and the determination has to rest
on the general ocular impression.

* To secure recognition for its newness or originality it is imperative that a design identical with or
even materially similar to the relevant design should not have been published or registered
previously.

* Aslight trivial or infinitesimal variation from a pre-existing design will not qualify it for
registration taking into account the nature involved the change introduced shouldhe
substantial.

* Itis not necessary to justify registration that the whole of the design shouldibe'néw, the
newness may be confined to only a part of it but that part must be a significant'ene@nd it should
be potent enough to impart to the whole design a distinct identity, unless‘theregistration
sought for the said part alone.

Answer (ii)

It is the duty of the Court to take special care that no design.shall be counted new or original, unless
it is distinct from what previously existed by something essentially new or original which is different
from ordinary trade variants, which may have,lost;been common matters of test or choice in that
trade.

COPYRIGHT ON REGISTRATION

Question : 4

Explain the duwation/of copyright in a registered design and provisions for its restoration in case of
lapsepunder the/Designs Act, 2000.

(2ymarks)
Answer :

* Section 11 provides that when a design is registered, the registered proprietor of the design
shall, subject to the provisions of this Act, have copyright in the design during ten years from the
date of registration.




* However, before the expiration of the said ten years, application for the extension of the period
of copyright is made to the Controller in the prescribed manner, the Controller shall, on payment
of the prescribed fee, extend the period of copyright for a second period of five years from the
expiration of the original period of ten years.

REGISRATION OF DESIGN

Question : 5 (June 2025)

ES Ltd., a telecommunications company, is in the design phase of a new device th@at incokporates a
cell phone with Internet capabilities. There is a concern that the new device may'have neatly the
same design as their competitor’s product. What requirements ES Ltd. sheuld*eaomply, with before
applying for registration of the design of the new device under the DesignsiA¢t,'2000?

(5 marks)
Answer :

ES Ltd. should comply with the following essential requirements for the registration of ‘Design’
under the Design Act:

* The design should be new or origifnal, notypreviously published or used in any country before the
date of application for registratienaThe nevelty may reside in the application of a known shape
or pattern to new subject matter.

* The design should relate to\features of shape, configuration, pattern or ornamentation applied
or applicable to an article.

* The design should be*applied or applicable to any article by any industrial process.

* The features of the designtin the finished article should appeal to and are judged solely by the
eye. This impliesfthat the design must appear and should be visible on the finished article, for
which_it is\meant.

*  Any mode‘orprinciple of construction or operation or anything which is in substance a mere
mechanical device, would not be a registrable design. For instance, a key having its novelty only
ithe\shape of its corrugation or bent at the portion intended to engage with levers inside the
lock associated with, cannot be registered as a design under the Act.

* . The design should not include any Trade Mark or property mark or artistic works as defined
under the Copyright Act, 1957.

Question : 6 (June 2024)

What is the duration of the registration of a design? Can it be extended? How can the Registration of
a Design be cancelled?




(5 marks)
Answer :

Duration of the registration of a design

The duration of the registration of a design is initially ten years from the date of registration, but in
cases where claim to priority has been allowed the duration is ten years from the priority date. This
initial period of registration may be extended by further period of 5 years on an application made to
the Controller before the expiry of the said initial period of ten years.

Cancellation of Registration

According to Section 19 of the Design Act 2000, the registration of a designimaysbe cancelled at any
time after the registration of design on a petition for cancellation insprescribed form with fee to the
Controller of Designs on the following grounds:

* That the design has been previously registered in India;.or

* That it has been published in India or elsewhere prior te date of registration; or
* The design is not new or original; or

* Designis not registrable; or

* Itis not a design under Clause (d) of Section\2.

PIRACY OF A DESIGN

Question : 7

What is piracy of aDesign?

(5 marks)
Answers;

* Piracy of a design means the application of a design or its imitation to any article belonging to
class of articles in which the design has been registered for the purpose of sale or importation of
such articles without the written consent of the registered proprietor. Publishing such articles or
exposing terms for sale with knowledge of the unauthorized application of the design to them
also involves piracy of the design.

* During the existence of copyright in any design it shall not be lawful for any person, without the
license or written consent of the registered proprietor:




i for the purpose of sale to apply or cause to be applied, to any article in any class of
articles in which the design is registered, the design or any fraudulent or obvious
imitation thereof, or to do anything with a view to enable the design to be so applied;

ii. to import such article for the purposes of sale;

iii. to publish or expose or cause to be published or exposed for sale, that article.

INDUSTRIAL AND INTERNATIONAL EXHIBITIONS

Question : 8

An exhibitor displayed a new table-lamp design in an international exhibition held'in Tadia without
applying for registration. Six months later, he filed an application for registtation‘efithe design. Will
the application be valid? State the legal position under the Designs Actp2000.

(3 marks)
Answer :

Provision of Law:

The exhibition of a design, or of any artiéle,to\which'a design is applied, at an industrial or other
exhibition to which the provisions of‘this section have been extended by the Central Government by
notification in the Official Gazett€, or'the publication of a description of the design, during or after
the period of the holding of the.exhibition, or the exhibition of the design or the article or the
publication of a descriptioft of the design by any person else-where during or after the period of the
holding of the exhibitian, without the privity or consent of the proprietor, shall not prevent the
design from being registered,ofinvalidate the registration thereof.

It may be noted‘that+

(a)\, the'exhibiter exhibiting the design or article, or publishing a description of the design, gives
to,the Controller previous notice in the prescribed form; and

(b)\the application for registration is made within six months from the date of first exhibiting
the design or article or publishing a description of the design.

Conclusion/Analysis:

The application will not be valid because once a design is published or exhibited in India or any other
country prior to its registration, it loses the essential requirement of novelty and originality under




Section 4 of the Designs Act, 2000. Displaying the lamp design in an international exhibition without
prior registration amounts to publication, and therefore, the later application (after 6 months) is
liable to be rejected.
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Question : 9

The Controller of Designs refused registration of a textile pattern submitted by MN e
company wants to challenge the order. What is the remedy available to MNO Ltd{? Me e
authority and limitation period for appeal.

(5 marks) @
Answer : @

An appeal lies to the High Court against an order pass¢
provisions:

e Controller under the following

i. an order under Section 5, refusi
ii. an order under Section 19, pass

istration of a design;
in a‘eancellation petition;

jii. an order under Section rectification petition;
iv. an order under Secti registration on the ground of public order or
morality.

* Every appeal shall be mad ee months of the date of the order of the Controller. The
date of such order is the datefon Which the order is dispatched.

* Incalculating the s i three months, the time taken in granting a copy of the order
appealed agaifst shalldbeexcluded.

* TheHighC y, if it thinks fit, obtain the assistance of an expert in deciding such appeals,
and th isi e High Court shall be final.

Q
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